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Abstract: The demand requirement for shareholder derivative actions is a core institutional design
aimed at exhausting internal corporate remedies, balancing shareholders' litigation rights with corporate
autonomy, and preventing abusive litigation. Its essential rationale requires that, before initiating a
derivative action, a shareholder must first submit a demand to the company's internal supervisory or
decision-making body, allowing the company to decide independently whether to commence legal
proceedings. The newly revised Company Law of the People's Republic of China (2023) introduces a
unitary corporate governance structure, permitting companies to choose either a board of supervisors
(or a supervisor) or an audit committee under the board of directors to perform supervisory functions.
This reform poses new challenges regarding the identification of the demand recipient, the application of
demand futility exceptions, and the construction of the review procedure, leading to inconsistent judicial
decisions and difficulties for minority shareholders in safeguarding their rights. The Supreme People's
Court's Interpretation on Several Issues Concerning the Application of the Company Law of the People's
Republic of China (Draft for Comment), grounded in the unitary governance structure, provides detailed
rules on the demand recipient and exceptions to the demand requirement, aligning with the institutional
logic of prioritizing internal remedies while balancing efficiency and fairness. From the perspective of the
unitary governance structure, this article analyzes the institutional logic and normative value of the demand
requirement, examines practical issues such as ambiguous identification of the demand recipient, conflicts
in direct actions under special circumstances, and the disconnection between the demand requirement and
substantive review. Drawing on the Draft for Comment, it proposes optimization pathways from three
dimensions: clarifying the demand recipient, refining the demand futility exceptions, and integrating
substantive review into the demand requirement. These proposals aim to provide theoretical support for
the formal issuance of judicial interpretations and help resolve the practical dilemmas of the demand
requirement for shareholder derivative actions under the unitary governance structure.

Keywords: shareholder derivative action; demand requirement; unitary system; judicial

interpretation
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