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Abstract: There exist theoretical and practical disputes over whether a company’s capital
contribution claim against a shareholder for performance of the capital contribution obligation and
the shareholder’s claim against the company may be set off either by statutory offset or contractual
offset. A capital contribution claim itself has a dual nature: it not only possesses the general attributes
of a claim under the civil law, but also bears organizational characteristics under the company law,
and neither of these two aspects is dispensable. Correspondingly, the judicial evaluation should be
carried out in a combined and holistic manner at both the level of the law of obligations and the level
of the company law. The act of offsetting a capital contribution claim shall not only comply with
the offsetting rules under the Civil Code of the People’s Republic of China, but also conform to the
established constraints under the organizational law, and must not cross the boundaries defined by
the organizational law for the protection of companies, shareholders and creditors. Given the nature
of capital contribution claims, they cannot be directly applied to the statutory offset rules provided in
Article 568 of the Civil Code of the People’s Republic of China. However, offset may be conducted
on the premise of satisfying the requirements of the organizational law, whose core elements include
the company’s solvency, compliance with legitimate corporate decision-making procedures, and not
harming the interests of the company and other shareholders. The evaluation logic that regards the
offset of capital contribution claims as a modification of the form of capital contribution or datio in
solutum is a prudent and conservative interpretation scheme, but it should not be the only scheme, nor
should it be required in a one-size-fits-all manner that contractual offset must be subject to resolution
by the shareholders meeting and amendment to the articles of association. In terms of specific type
evaluation, shareholders shall not be entitled to claim statutory offset; while the company may claim
statutory offset or conduct contractual offset provided that the organizational law requirements are
met.

Keywords: offset of capital contribution claims; shareholders claims; contractual offset; statutory
offset

(ALY M)

138
HFEFIR https://www. cnki. net



