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The Further Development of Directors’ Duty to Demand Capital Contributions and the
Logic of Accountability——A Commentary on the Procuratorial Contest
and Retrial in the South Mountain Case

Abstract: After the procuratorial contest by the Supreme People’s Procuratorate, the Supreme People’s
Court made the retrial judgment in the South Mountain case. However, issues such as the standard for
performing directors’ obligation to call for contributions, the external and internal relations of liability
remain to be further explicated. The basis for accounting directors lies in their breach of an independent
duty to call for contributions, which is distinct from shareholders’ failure to perform their capital
contribution obligations. The standard of performance should adopt a presumptive formal test — namely,
that a written call-for—contributions be made. Where the board has not met the formal requirement of a
written call-for—contributions, an individual director may rebut the presumption by adducing evidence
which complied with the statutory standard of the fiduciary duty of loyalty and diligence. Multiple directors
should not, merely by virtue of collective board action, be held joint—and—several liability. Proportional
liability should be the principle, and directors’ liability should rank subordinate to shareholders’
capital contribution liability. In exercising discretion over apportioning directors’ call-for—contribution
liability, courts should comprehensively weigh core and auxiliary factors to fix liability shares, to avoid
undifferentiated assignment of liability and to realize common but differentiated liability.

Key Words: South Mountain Case; Duty to Demand Payment; Liability to Demand Payment; Liability;
Common Liability; Proportion of Liability
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