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Navigating Appraisal Right of Dissenting Shareholders :

Reflections and Normative Reconstruction

[ Abstract| Dissenting shareholders’ appraisal right refers to the right of minority share-
holders to demand a court-determined fair value for their shares and receive cash payment when
a company undergoes a merger, spin-off, or other significant corporate reorganization. The core
function of the appraisal right is to ensure fair compensation, rather than merely permitting cap-
ital withdrawal. Appraisal right thus differs from withdrawal right in both normative purpose and
structural design. The 2005 Company Law blurred this distinction, causing the appraisal remedy
to remain largely dormant for a prolonged period. Although the 2023 amendment partially ad-
dressed these deficiencies, the current framework essentially retains the previous structure, im-
properly conflating appraisal with withdrawal rights while disregarding the fair compensation ele-
ment, thereby undermining the effectiveness of the appraisal remedy. As a result, dissenting
shareholders may fail to obtain adequate compensation, and the appraisal process may not fulfill
its normative purpose. The normative functions of the appraisal right encompass legitimizing ma-
jority-rule decisions, providing liquidity to dissenting shareholders, monitoring the substantive
fairness of transactions, and preventing insider expropriation of minority shareholders. Among
these, monitoring and fair compensation are the primary functions. Ex-post judicial valuation
constrains ex-ante transaction pricing and monitors procedural fairness, thereby benefiting all
shareholders. The normative purpose of the appraisal right thus differs fundamentally from the
withdrawal right. Accordingly, judicial practice should restrict the statutory grounds for invo-
king appraisal. Circumstances such as prolonged unjustified non-distribution of profits or contin-
ued existence beyond an agreed term should be governed by withdrawal right rules, subject to a
finding of abuse of control. To ensure fair compensation, dissenting shareholders should receive
a proportionate share of the company’ s going concern value without any discount for lack of
marketability or minority status. This article develops a typological approach to fair value assess-
ment. In related-party transactions, greater weight should be accorded to expert valuations, as
insider opportunism may distort both transaction and market prices. In arm’ s length transac-
tions , the transaction price and, for public companies, the unaffected market price may serve as
benchmarks, provided that courts ensure they genuinely reflect the company’ s true value. Syn-
ergies from mergers or acquisitions should be equitably allocated to dissenting shareholders in
accordance with the transaction structure. In conclusion, through a clearer legal framework and
more refined valuation standards, fair compensation can be secured, erosion of the appraisal
remedy prevented, and the interests of majority and minority shareholders more equitably bal-

anced in corporate reorganizations.
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