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(45 )See Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 17-19(1976).
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(48 ) AN E Tk (CERANABRARN ok TR A LRI, B GF 45 5)2024 55 1 4,
[49 ]Vgl. BVerfGE 76, 256.
(50 ) Vgl. Oliver Lepsius, Die Riickwirkung von Gesetzen-Teil 1, JA 2018 (6), S. 577 ff.
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On the Retroactivity of Civil and Commercial Law
——With Reference to Article 88 (1) of Chinese Company Law

WANG Liming

Abstract: Civil and commercial law generally adheres to the principle of non-retroactivity, with
exceptions permitted under specific conditions. Article 88 of Chinese Company Law has sparked
theoretical debates concerning the retroactivity of civil and commercial law. Retroactivity is not an
issue exclusive to public law; civil and commercial law may exhibit retroactive effects in exceptional
cases, provided such application serves to safeguard compelling public interests and maintain the unity
of the legal order. Three rules of retroactivity should be recognized in civil and commercial law: (1)
retroactivity for compelling public interests, (2) favorable retroactivity, and (3) gap-filling retroactivity.
However, the application of these rules must be subject to strict conditions and follow a hierarchical
structure. In cases of exceptional retroactivity, the relationship with methods of filling legal gaps must
be properly handled, that is, priority in application should be given to the latter. When applying rules
on retroactivity of civil and commercial law, it is imperative to adhere to the rule that res judicata takes
precedence over retroactivity.

Keywords: Retroactivity; Compelling Public Interest; Favorable Retroactivity; Gap-filling

Retroactivity

(B)CGERARZEE)F 2 H (RERFE)RTHE14EF 44,
(94 JXHR T AR Rz ) 5 4 G (R T84T (IR T ITBRIR Rk ) 5 — 3 W IRAT R AR ) 4 .
(95 ) AR E 4B (R BHARFRRK A F 3 R MM A A PR ), 8 GEERF (Wb BUL X3 54R)) 2010 55 6 .

115

https://www. cnki1. net



