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The Clarification of the Nature and Normative Expression of Directors' Duties to Creditors from a
Comparative Law Perspective
Zhao Jingchen
Abstract: Through a systematic review of the new Company Law and its supporting legal norms, it can be
seen that under the framework of China's current law, the normative construction of directors' duties to
creditors still has structural contradictions and tensions between theoretical interpretation and institutional
practice. Traditional company law theory adheres to shareholder centrism, limiting directors' duties to the
interests of the company and shareholders. The new Company Law has established a normative basis for the
indirect protection of creditors through the duty of loyalty and duty of diligence stipulated in Articles 179
and 180, and has established directors' direct liability to third parties including creditors in Article 191.
However, the new Company Law does not clarify the essential attribute of this duty, and there are still
differences in theory and practice as to whether it is a natural extension of fiduciary duty or an independent
statutory duty. At the same time, there is a lack of clear guidance on the financial distress criteria that trigger
directors' duties to creditors, and there is a normative gap of duty absence between Article 180 and Avrticle
191, making it difficult to balance the company's operational autonomy and the need to protect creditors in
judicial application. From a comparative law perspective, the common law system dynamically adjusts the
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objects and boundaries of directors' duties through the “insolvency sliding scale™ theory, while China's
current system has neither absorbed its flexible standards nor properly connected the relevant rules of the
Enterprise Bankruptcy Law, revealing insufficient legislative integration. This situation not only exacerbates
the structural imbalance in the protection of creditor groups, but also may inhibit directors' motivation to
make decisions due to vague liability determination. The normative reconstruction of directors' duties to
creditors should be based on the new Company Law, clarify the nature and triggering time of the duty
through interpretive approaches, and establish a dynamic adjustment mechanism that takes into account both
commercial judgment logic and creditors' interests.

Keywords: directors; duties to creditors; new Company Law; nature of duties; normative expression
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