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On the Dispute over the Retroactivity of Paragraph 1
of Article 88 of the New Company Law: Concurrently Discussing

the Capital Contribution Liability of Historical Shareholders
LIU Jun—hai

Abstract ; Paragraph 1 of Article 88 of the new Company Law stipulates the rules for the allocation of
capital contribution liabilities after the transfer of equity by historical shareholders who have not yet
completed the capital contribution. The judicial interpretation of the Supreme People’s Court holds that
this clause has retroactive effect. However, the Legislative Affairs Committee of the Standing Committee
of the National People’s Congress held the opposite view. The Supreme People’s Court changed course
and saw the same wisdom. The res judicata of adjudication documents spawned by judicial interpretations
of retroactive effect should not be completely denied, nor should they be maintained altogether, but a
middle—of—the—road approach combining principles and exceptions should be adopted. First, the res
judicata of all types of adjudication documents should be recognized in principle, unless the creditor is
not a qualified bona fide counter—party. Second, in principle, the res judicata of all types of judgments
and judgments is overturned, except for the malicious transfer of equity by historical shareholders who
have not yet completed the capital contribution. Shareholders and creditors are both partners and
competitors. It is proposed to establish the principle of dichotomy of equity and debt based on the
shareholder’ s residual claim. In internal relations, equity is equal, debt is equal. In external relations,
internal relationship should yield to external relationship. Stakeholders have the right to conduct open,
transparent , rational and orderly games on platforms such as legislation and litigation procedures. The old
and new Company Laws have their own advantages in the design of the system around the historical
shareholders’ capital contribution liability. The remedies under the framework of the old Company Law
are fragmented and diversified, and there are at least five models. The judicial interpretation interprets
the favorable retroactivity rule provided for in Article 104 of the Legislation Law as “more conducive to
the realization of the legislative purpose of the new Company Law” | but fails to clarify the prioritization
among the multiple legislative purposes, resulting in a lack of clarity as to which comes first in the event
of a conflict of rights between corporate stakeholders. The Supreme People’s Court should revise the
Retroactive Interpretation to explain why the retroactive clause is beneficial to some people, and why is it
disadvantageous to other people? If the beneficial retroactivity of the provisions of the new law does not
involve the rights of the weak and public order and good customs, and the impact on other stakeholders is
mixed, the judicial interpretation has no right to activate the beneficial retroactivity rule.
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