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On the Reshaping of Creditor-Friendly Company Exit System

Focusing on the Rational Game between Shareholders and Creditors
LIU Junhai

Abstract: The main contradiction in the exit process confronted by the company as the most typical
and important modern business vehicle is the conflict of interests between shareholders and creditors
in the competition for limited corporate resources. The root causes of creditors becoming vulnerable
include information asymmetry, abuse of limited liability of shareholders, loopholes in the system of
registered capital subscription, asymmetric zero-sum game of between shareholders and creditors,
and unspoken rule of business of high-leverage extensive expansion. In order to build a community of
shared interests where shareholders and creditors work together, it’s crucial to prevent the malicious
circumvention of the debt-equity dichotomy based on shareholders’ residual claim. Shareholders are
inferior to creditors in should yield to external creditors’ rights. Shareholders are subordinate to creditors
in dividends distribution and are the first to bear risks. When both the creditors’ right and equity are
against the same company, the creditors’ right takes priority over equity. Shareholders are not allowed
to put a finger on corporate assets until the creditors have been paid in full. A shareholder-creditor who
has failed to contribute its capital to the company or withdrawn equity capital from the company has
no right to equal compensation with external creditors, nor do they have the right to enjoy dividend
distribution and voting rights for their unpaid or withdrawn equity. Shareholders shall not claim to offset
their capital contribution obligations against debts owed to them by the company. Only the right to
dividends in a creditor’s capacity can be declared as a creditor’s right. To solidify the company’s capital
creditworthiness, a compromise rule should be established, with the equality of creditors’ rights as the
principle and the subordination of creditor’s right held by a shareholder as the exception. In order to
remove the hidden rule that the VAM debt between PE/VC and target corporation breeds and spreads, the
court should declare the VAM clause null and void. In order to curb the moral risk of a corporate group
sacrificing subsidiaries to protect the parent company, the legislator should confirm the reversibility
of the "conversion from execution to bankruptcy" and establish rules on "conversion from bankruptcy
to execution". In the case of fake bankruptcy and real debt evasion that is carried out by abusing the
affiliation of a corporate group, substantive consolidated bankruptcy should be implemented invariably.
Substantive consolidated bankruptcy and consolidated piercing of the veil of the corporate group coexist
harmoniously while remaining distinct.

Keywords: Information Asymmetry; Registered Capital; Right to Dividend; Valuation Adjustment
Mechanism; Fake Bankruptcy; Substantive Consolidated Bankruptcy
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