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(D Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corporation, Civil Action No. 12150 (Del. Ch. 1991)

(@ See Quadrant Structured Products Company, Ltd. v. Vertin, 115 A.3d 535 (Del. Ch. 2015).

@ ZWBA . ARFBE:  (HREURRGH B3R SRR I ) . ChENHZES) 2024 4557 3 ],

(@ See Andrew Keay, The Director’s Duty to Take into Account the Interests of Company Creditors: When Is It Triggered?, 25 Melbourne
University Law Review 315, 339 (2001).

(® See Peltz v. Hatten, 279 B.R. 710 (Bankr. D. Del. 2002).

® See Blackmore Partners, L.P. v. Link Energy LLC, 864 A.2d 80 (Del. Ch. 2004).
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(D See N. Am. Catholic Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92, 101 (Del. Supr. 2006).
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(D See Pauline Ridge & Joachim Dietrich, Challenging Conceptions of Accessory Liability in Private Law, 78 Cambridge Law Journal
383,385 (2019).

@ See Henry Cooper, Liability for Assisting Torts, 41 Melbourne University Law Review 571, 574 (2017).
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(D See Paul S Davies, Accessory Liability, Hart Publishing, 2017, p. 46.

@ See Grimme Landmaschinenfabrik GmbH & Co. KG v. Derek Scott [2010] EWCA Civ 1110.
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The Dualistic Interpretation Construction of the General Rule of Directors’

Liabilities to Third Parties

Xu Shencheng

Abstract: Due to the needs of judicial practice and legislative intent of Article 191 of China’s Company
Law, its scope of application should include director’s tort liability to involuntary creditors and director’s
fiduciary liability to voluntary creditors. However, the monistic interpretation cannot reconcile different
conflicting interests. We should construct a dualistic interpretation. The first interpretation addresses directors’
performance causing direct harm to involuntary creditors, exempts the director from gross negligence
tort liability in the best corporate interests, and distinguishes between primary and accessory liability
for directors to balance conflict of interests between the company and involuntary creditors. The second
interpretation addresses directors’ business decisions causing indirect harm to voluntary creditors. The zone
of insolvency is the time point of corporate interests transformation, stimulating directors giving priority to
the creditors’ interests on the zone, to reconcile the conflict of interests between shareholders and creditors
under the maximization of corporate interests. On the choice of liability form, joint and several liability and
supplementary liability should be separately applied, but the latter is a compromise choice.

Keywords: Directors’ Liability to Third Parties; Fiduciary Duty; Creditors’ Interests; Manager

Infringement
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