No 3, 2024
pp. 51 — 66

NElE ERZAE XG5 W (R ENE) BAE R L

7R %

ABRE: (A3 %E) ATXELSFAATRNTAHHA. —ARETEAEILS., 2dNcd
FeE LA E RN, TETRESAN, TATANFTEFHELRITA; FEELFHRER
BT ZARFEEN FRAGBES; FAAEBMKAE., EHREHNAAANT ELE5KE. FHR
iﬁi%a#&&aéﬁ%&ao:m%m7%$\%%ﬁ”‘A%w4ﬁ&o;i%WT%$
TR, A2 (AE%k) RASANEFREELZE. —RARKRIHHNTIR A Z RN T
BAAFE: DAMSBZRE, ¥R EFTHABRME; TRRFRRETARSL; BRIRH K
HANEEL S, AEFTHARETH, —LEELSALFRAE, ARMERZLFHZELS 5K
FEXHFRANSH, Z2F ﬁémAmﬁM$m%%%%,%ﬁﬁ%%az%ﬁ%ixmﬁo%
(N8 iE) 2T 2AZL 450 LR B Ao 9 SAA b BHAT R M 5 A 5 3846, AN P LA ) 4 KA
M RET @,

EEA: RS BENEF EELSF EARALEREHA RAEIFR

DOI:10.16823/j.cnki.10-1281/d.2024.03.001

—. F5: ARRTREALNZEXSHE

345 X% (fiduciary duties) "' 2 RENE ERYROHIBE . HEZHEATW T AKZ 0N, a0k
O TR AN R %3 M T M 22 B OX — T BE S 2 Wk R AR i RS2 BIAROR BB o 3k LA 22 AR R R

ko BER . ERRFIEFBREIR.

€13 Bé?fldumry duties X — ARIELEP P FLA “WEXE” FEXLF7 MOZE L7 =fEd. FE—HiW
B CRAEXFT R—REIA . KRR N AT A5 RS ST 1 AR KRR R A T R A A . B LR A Rk X A
%R yJ\Z&{\ BAZHE” 2N WG REAR MBS, R ET @ s, EREMNTARMET. 1
Jr R RO R g B AR SR L T T AR O AR A E RN TG MR R IR AU E R A . M5 R A5 55 2 A A
FRA LR FX X R BB R HRIE AT FE7 W AU MEELRR N, AR
k. W HFWLEIAE . T AR IEM ORI, AT L Z B A A A SR R T

e« 5] o



2024 £ % 3 H

Rl A A S R N M SR REZA B AT B T — R i L5 MSTAE AR Z T . A5 55 2
DX Be N FE A C20 BUE A SCS MTTAE . R I BRI o R R sk o 2 RN
fa, Ase. A EHEE WA TS p B LA, BhR MR AE R, BEERELEM
AR M i o F 22 F1IE B SE PR S DOt AN . X5 2 RIE ST 3245 S5 MU Y Bk k5 3R L U
K,

(e NRIEFEA ) (U (ARE) O 30 BITZHT. [ (ARE) 5 147 £ %
RAFFER ., Wdh . SPE B DUA A O S S R L 55, SRR T A RN B Z A5 X
FRERETRRI, . H CAFE) KT r A B 5205 055 P SRS . JF H AR
REYBERNE . X F BRI T =I5 -

— S X 32 AR S5 B MLE i T TR 92 355, O I T S UL MBI Ik, IH (A ]
) VAR T 80 S5 AR B AR RLE o (7o B 557 S 355 00 A SRR S AT 47 dnder
RE 2 B S 55 Y BEOR 7 IR TIRABIUTER. C6 7 TH (A w) k) X A8 B 1 B il S 55 R
s “HE7 L, DEMEAE, AR AT . XM S S e R 2. 2~ rE A
H VAL A E S B A ARG — 07 B TS N BRI R A BRI AL
73— 7 EARAT] ST U8R 2800 . T o8 H 2 g R siE R BT M a5t . A ik B R RUR 55 B
FEE AT, A A RUBAR B9 R £ BR R AR = XU 2R . 2 RIE R RE SR (LA A IL HERE 3

TR TR ME AT . RRREL. B, H (ARE) % 148 FME Tk RS
S35 B NMAEIE o 858 55 R BEAE O R R g P e AL, IE PR O o RS B R O w55 22 A
H B PR NS A R R A A A eh SN ATk G P DL S S5 B O s L A
fifp D3 U4 PR R £ v R TR, IH (A EE ) BUARLE TLFR A 45w R IB AL, (HAE SRR
o TE 02 5 N2 IR AL S s A TR S X T R O FE AR B R £ ph R A BT AL, AR
Ja A R R FAB R IR A £ o RS 5y WA PR . A EIPLS . REsE . T AR S D) X
FLARARH o w2 B HA S5 B NARAUAT 9 B R . LUk 2 R 0 8 52 355 R 9 R R R TR LAY .
BEA IH CARERE) CREXORIRAS Sy (R BT R INER 21 45, SEOLEE 148 S5 (D) Wi H IR
Sy MR ZRZRNL . RIS Al BE B UR i OE A A R Ak AR . 3an. TH (A RIE ) 55 148 2R BA
IR N A 25 vh 258 By I Z s LTRSS 116 AR08 T 45 BRI 1 Bl 58 S0 55 . AR WA B E
AR N2 R T i AR LA = TR E T AR M 5. WA AT TH ST AT A

=R R TR X5 W MLAE Bk Z A RN FIE B AR HE . R T BSOS MLE A AR e 2 Ud . I
g R T 85 S 55 9 RLRE A BR T 2 mNA B A R AR AU ORI TE R L AT AT O BRI AR o . X

23 RJERBIME, FX—BHAAESR, . mEMHRA “EHE", BAEGE N EERER.

037 2023 4F 12 7 29 HAE T P9 A KW 22 TR BITe Chfe NRIERE A "), IFK T 2024 47 5 1 A5
M. ARSCREIFRR “H CNFEY 7. BT CARNRE) MRk CIH CAFIE) 7,

C4 ZUWHERE . Fdh . (FRE A A 1 OCHESE 5 i AR B R A ML —— — /A 25 o 28 38 5 i i oh [ R AS ) . 8 (o
[ 24 ) 2006 4E45 6 15 MERWG: (A B Z ISR S 7). 3 CEEIE ) 2021 445 4 0.

05 TR (AR MEEBXSRRBNHW LS. T "B %" SO RIEA Rk ERBEERE . A SCR 22 % i
WA AR .

63 FRE (AEIEE) A 2005 FHE B 55 LK, TAEKBYH, — BB L BRN AR,

e« 52



MRFE: nElEEWXEX S W (AEE) WHEEK

SR TR [k B T A B A 6 2 WA R (2 A B R 35 4 4y s e = 06 B AR Al . X U, TH
(AR A LIRS, MARTHICN AL, —MARREABABRITH (A%, &
F 25 H WAL R REIRAT 5 10 Al ik Bops . A R4S B B 1 S5 AN REAS B ST, (T A
FVE T R A EIE T

A NTRBEH R, 2023 AEHBITHY (A ML) W32 15 X454 F TH MR SCEME M, 215 X
SN A RS T AR B e SE RN S . 2 A5 LS T I I Al I B T AR

L5 T B2 AE XS5 X% (duties of care) FIMSE X% (duties of loyalty), B
FIEH ARk, ARSI Tk R R R IR Ay 28, TR E R AR 2. B, Mk
FEENEFE Ve “#H R (good faith) FEFE & —Fpal 7 1 X 55, A 55 sk, &t
SRR A G I, O8O0 N, Az s SRR S, BREERRCRB T AFE. K.
EAE AR RE N, ZEXSYTREHTFARBRAER (FERERKRA) MEBREG A #H
. w2 fE S MBATXRmE, G TARMSTTEa MRS kR, /A 658 B E 75 F
M 5 AR 55 R TAT, C9

FEIH (ARE) —FHRRULTEMET “ArER., WHF., SREHA RS,
SR Z MR RIE, LT MR R H N A IR SRR RS (AR %) Kigdk
PR ) IR AT B ST AR . I — R TR TR E I E M, B (A RIE) FE T
WA, 215 X525 T — @ rlEAT 1. 3 (A RIE) ST 3245 S5 BLE i it 6 2 W
B, AEWL, B (AR FERBEEB AN, FOKEBIZE (Aaik) ML
fAT BT IR o

Z. XTETFEE, THEMAMARARERE

BOCATRNE) 55179 ZME THEF, IS WYUE R A ATEGR A R B A

B, MAREMEEFERAN S, B T 2L WEmE S B, A =
(4 55 il 2 B Sy AT IR TERRA RTE AR N AT 2 B A BT . A RNETIOR BN TIX —TC I
IEHBORL Y. ERZH .

SPEIEA BRI RS S AARSE R A R ROE . il e s R h . Aoy
T A FEAE PR SOE BU N L RE A I SR A AR R S IR i A T R A
BFIFRGEORA . HEVS S BOK AR AR E . IR 2R A L FOBOR . Sod ™, RIHRE . k2. W
RARMYHAEAE . AR E AT RESZ 2 F AT TS 1t 0 Ak B {FURE S AR n] BBz oz /) T AL
WU R TTEREE . ST SR R RS . gk, AR TR RE AR, O

C70 It dm NRGERBE A 2006 4F DORMAEMUR T H85C T (p A NIRICATE A Rl BB, Dy mlwk se k4 it 1
FIMAE . iR TiX— M8, WARRAT AL, XEHERZHH (AR Wik, A, fem NRER A M R AR %R S
REIWA AR WESRMSE T RRMALE.

(8 ZUIERG: (B ST EAR N 3205 355 WA = 7) . 8 CRERB L) 2023 4255 1 4.

C9) ZUWHERE: (AR 85 ZMMB S, AFHSTUEMUAEIE?). & CGERES) 2019 455 538,

(101 ZUWHERE:  (AalEk) 85 KA EHE. At TiEMMUSEy. # HEEE) 2019 4F58 5 4.

« 53



2024 £ % 3 H

FoUk . AU BRE RSP ATEOE LN . BRFEAE AT RE M B LA CRCRIE R S, i NG TE AN R
oo — MM - AT BOE LR 092 [ 55 e & i A7 Bk ML (B 0 R 2 [ 55 Be R AR AR 1) o
ORI, ] T g M A R 5 M 2 2R B AR s A R A g RO L 5 S5 e A AT AT OIS BLE
AR SRR WA, ARV EE A H 2B S HGS b, R A0 SF R N A LG R A i 4 Bl
BRI . X SR S 18 T BARGEA EXIE AT MR A . (BN A S LA E
(e R RN R b WIS P /A DAY BT SS RO

o VE A M AR RS . A A ERAEE KL E AT G fTBOEML. #
EAFEM R FRE R FRERN . AFBEREHE LSRN LEHEAN NERAR, EF, I
FoOEE) BBON 55 A REE SR . R WO A "R B AT M,

TAC ISP IE R ITEOE M AF ER, WA EER T R, . frd ey
CRREWT . AT IRE R ARG, E R AR BRI, YR T AR L EENE
R BRI R ZAR X5 MmO I, B PE & 2 RA B fos AR A 32 4E X
55 W AR AT ROR o

Nk TR AR R A R T $ MR RO R G, XA AT e AR RO S R R Ak T AT
BOEML . SR 35 B OURZAG 55 BRI WA . AT AN A5 6 3 T8 R 8 A Wl 2 38 5 L 55
BT N AR 2 ZF N . el W, 205 055 235 BRI 1R = J g LR B . i
BB = G i B2 R RE DR 3 A5 Mo T SO SRE . S — R . AR 55 A R B
HFE. ESHEE. Sl AREEY IR THRE.

J3hh . VLWL . PSS, AR ATEOAML, AR ER . MR SOT I Z AR
RN . ARAEZ AT X5 G2 SUHE SR S E AN, (QF%) IR
SCLRE » AU —A L IE B L HE . AR T 32 A5 55 Z A TR

= XTRRABEENEINS

O AV B O A R A RSG5 il OB S S5 IS TR AR LR AR A m A g R AR A
FIH A5 PR A R E AR I 2w B RS B NIRRT . e AR B A £ b R
Lo 3R M55 2 85 55 M ELL R R R 45 0h RS2 5y BT - SR 23 T IR 26 4 3 2w M) i
M EIEAT A .

B OCATNE) B IH (AT 5 147 R —F5 B4 XA w0 85305 M i 557 7%
505 180 k. AR LS 3055 X kB A B M g S A F R g oP 2 L N AR A AT
BORIEXS M 257 PIFPEEAIEZS . JRAEBE S 09 2 S0P o X 888 3055 Z M AROE 28 04T T HUE .

(—) HAERBITH

BOCATNE) 5181 FMUEAS ILESE . MR WA NFERNEAIT ., mAMER AIH (A
) 148 A5 HLUT NAEMEE  IZFAMERARE TS SN AT, 5 (ARE) %
180 £ 06 T S LA I R AIRE I . [, B IH CARIE) 58 147 5022 “OSZ U % o8 % H b I 12
WA AR RMAH (AFE) 8181 k2 (—) (=), AHEHL, MER TIH (2

e« 54 o



MRFE: nElEEWXEX S W (AEE) WHEEK

) 2 (). HWMERG IR AT, H (AR B 16 &, B (AR 15 K&
MR AME, AT ELSHE . 2 THER, WL ERE TSR, REMEEHA
RSO RS T . R REA MEZR S0, 2 w8 DR AT 4 BEOE & 19 2 w36 R0 5 A g 43 e 3 47 B
A TR AT R E .
AREMBRINZRIEAIH (AR 8181 &z () (F), ETFHMBEZ () () fmaE
1 =FAE I AR . D3 SR ST A RL ] . X — AR TE AL s, R T ORERAE S . kAL
23R i B Y B
() KBRS
IR AL Ty S B SEAS (R 26 ph R 2 20, R m) S rh ol AFE B 4. Rk, ORIR 3 5
RIS /NI R7 N (St SOE o R B
BOCATENE) B 182 MG IH (AFIE) 148 k2 () Z ARG BRI, e 7 Hib),
IFRL T ING . RFHE S ARG, B, ERE I I T IR R OC R L SRR Bt DA R Rk 32
Sy WS PO HE 2R . EA SR MRORFAAE A B . F 1120 )k I R A AR P e . LS o b i 2
Ko XTI G R T b (0 K [ SR g e T AR IR T3 A S e B A v LA R PR I, (AR5
TCIEWNE AL A¥ WHE UL, BT E A FEA WG, oL EHE S R RAR S
FEAEAE IR NS SRR SRR S BOCHR3E &) O ARG FLIE s SRR RE RITETTAG Rk e,
I 28 AR O T OCHR 28 5 e K0 1) BB A T QIR AE S i e — PR R R . DG T R BRAE 5 1Y)
FE B AE CARED) SR 45 4b . a0 OCHE 28 5 76 M b A b B E . — & IH (AR
5516 458 2. 3 O TR A Al AR S SRR B BRI R s R IH (AR 5 21
FRTOAMEBRBAR . ThriEf A . WF . mE AR HOCHEOC R B 3% 2 7 F 45 18
FE. B CARIE) 815 45, B 22 KM T FRHE . A, IH (ARE) 5B 124 &XF Bl
INFIRIRAS G W R AE - B CATRIEE) 45 139 ZABRIE I 1 AN A S I T 1 JBE AR £ 4 i 4 45 4h
FARGZ T e, LRSI T U, B (AFNE) KT RS RS N b8 T . X
TEAAL P 3 e gl oy E) N S I T M7 AR IR (A ENE) B BUR — MR L2008 R & e
(ALY 55182 k219, m@W%EQ@%%W#Tﬁ*ﬁ%m% — AN SR SCHT R E 1 FE
KW LEE, HEUARZEEE, ARk RN, R, X E R EAF LW
M%,Xﬁwﬁﬁﬂﬂﬁfzﬁﬁﬁrm%@%ﬁ\ﬁi%\@ﬁﬁo%ﬁ,i%ﬁ%ﬁ@x%
27 B 30 B AN T 7
(=) AwLE
Fl i 538 G AR T ORIR S Zy i A K AE 5 - i RI N HABFEBRAE L . Wi o5 24w i Rl

Ple. AFileE TAFARAMNG, ArEEE, THEARESR . mE. A0 A BBRFF
Mo ArlESR WE SRR AL, RAPSRB LS. B, 5 — R AR E 2w o o el
MERNEESAFAE-ANIH . ZESSEELZZIHAR T, MU ACKHE A S

(1) RTREEZHE AR WFRIE ., —FZMIFRLEFRXG] . JAE AR5 R 5w ke 5 e e ik, £%
XTI A AT . M. MAHORBZ MM B 5 . KRR Sy St TR ARk Z B AR B AC 5 . (A= H A M E T
AETI. £TRE (AFE) S8R BIHMCRE R RFERRARE REL Y. WFEAESGHIHEZ.

e« 55



2024 £ % 3 H

XA T AR XAEIERE TR T AR RIS

BCAENE) 5183 ZKRIMEHEIH (ARE) 28 148 k22 (F) ZAREIMLSRBR I STt e 1 i
B, IFFE TN B (AR BUE TR RTFE. . SAHA AL BIAMEE . i
— R EIZE A ERE . B — R A N A AL A R E L 12 A E L Y
FE R E PP RN ATER . —RURAR TARN S, AFREHEE AR A KA. THE
fri s S RERF s “RHE TA RN, WA BB AMEIE i 2 w8 B A .
CARNE) FrE . P, A BLa i 5 2 Sn ik B A A A g . ROk 2 e, sz X
ANHTER . HAB MR R A v, ORI, SEBR bt A R S R R B S S R R R
s EENELE . Z2O0EEATNTHUE,

(P [&lk 38 4

Y 52 S e w e o o B 22 7 DIAR Ik . (USSR BRIk SE B WA IR A AT . TR ikt
Fere S, BUEMMGE R, SOH A A AR, S AR A URE . BTE AR Z O Sk BR A
MRS AFARE, W, & AESE AL E S HAERA AR S . AL EERFn i
Fpo JEEmZ ATl A, BNREEIEAR BT, MR A A A A CRE

BOCATFIE) 5184 Z0%IH (AFIE) 55 148 2 (1) ZWNEZE SR BR 7 4 m 7 Hufr
LT NE, RE QAR R38R RSB

KT ZE . BACA R B SRR R AN E R A ktE. 6. Bl A, o
W AR R A s . AR IR WL A AT RER S . IR PR . W U RE R Y B DL
Ko R, BEFE L0 RREIGA — S B R R A R AR . X TR E . kIR R AR
1k RURBSRMN ST e A8, WL AT o o 2 i R R AT 55 . IR IR R E AR
(AL E S 2 ol R St SR, X — Y ZOREA MR . T H S B F R H A
MRS MRS R R A k. WA RO LA B LA BR . BRAEA R A S 4% 1EsR
il WAL UL, A FEA B A XS [l 5 4 I DAKE 1k s R E AR W R R AR Ak BR A
B2 W) AT LU B 15 D0 DR S AT A6 B AR (R R LS AR R A S B A TR L. A
TR . R EA AT B SBN. BEARET (AL RIS A . A B %2
1] LMl 2% SCAR AL o BN 2% PR B BRAR R A [l 3 4 B O R A AR AN R B — AP i AL T UL
MRAE, S5k, HRPaEE L G el &, ZAEFRP IS, REGE LR, fa
Al A CRETT NI

() 45 BE4f

BUACTE HR A BRI 28 A £ vh S A 2R 3 LUK . 5 080 A BRI I A1) A O P L S 1k 0
Moo X NBONTERMA R bR E, ONE B . U S, ARG — b, kAR
[, A E . digARTE . BB R B RE ) WAFTEAR O ), 4 PR 22 52 A ARAROR . kg
(18 s v R 2 A B AR AT 1 AT B i 1 A v O A B 9 T R AR AN A AR DL T A w7

(12) S W EEEY¥S (ARG Y 455 05 4500 J — 2P #14], 4 Lagarde v. Anniston Lime &. Stone Inc., 126,
28Sa 199 (1900), Guth v. Loft Inc., 5A2d 503 (el1939), Durfee v. Durfee & Canning Inc., 8ON. E 2d 522, 529 (Mass. 1948) 4§,
(13) EEEES (A alAEAEN ) SRECT X F %k, W2 0L Klinicki v. Lungren, 659 P. 2d 906 (Or 1985),

« 56



MRFE: nElEEWXEX S W (AEE) WHEEK

R E . T B AL P — ), AR AR LS . A W) 3 S B O i — i ] i gl ST
HEM M HME R SmERSRD TR XE— PG T4 PR AT =k

BURAY . B (AR X BRI AR AE R T IH (AR R BRI B A R B H I AR A
MR £5 ph ST AN LARLE . RS RER (ARE) e, SENFMmESRESE, HEN
B b BR kg, R EE, TR EESHFYAFEAERMEE. Aim, X 2t
R, BTG, EARLERPRAFMTEES ., @B NEIRAER S, PEAfEERTEIE,
AvER, HENERSABARSOEmBATRAT, PR RAT #ES, HAEE, &
LARHMA LRI “AFAMR” (sell-enrichment) {H[1], XFIEETIBIEANN TR EEFA
O] AR AR . PR, AR P S AR N B A AR v g N M 2 B A R R E L., TEA RE R
B CAFNRE) 55 116 ZALESR AR Y Bl AR EEES . W, SRE AN
PAFMEA SO B (ARIE) 5129 Nz, BERFEAEE, HA ez dkd &, Sk
g, DUERANHRITAR . SCBR DA BT AR B0 “H4” i “YR%%” (looting and waste) , H14)

(X)) RERZE S mables . [l 4 Z HfEfe 7

WA (Rl 25 185 S0 45 30, 1 AR ML R A Y ) 2 o 6 AR M JB A ) 256 28 1 = 0 4%
N A58 T

£ HARL

BOCATIED) 55186 K AIH (AFIE) 55 148 45 2
B E ST W2 R R A R R A SR SE LS TE .

=)

2
e
=
!
=
R
B
&
G
=
X
R
><{,
&
=

M, XFAREEENEENE

B
al
Y
i
o
Bt
|
i
=
heid
i
_E..
[
=
=
i
il
s
=
oY
o
oF
D>
&
=
@
2
=
=
=
5
S
i
=
o Bk

(143 See Rogers v. Hill, 289, U. S 582, 53 S Ct 731 (1933); In re Walt Disney Co. Derivative Litig., 906 A. 2d 27, 63
(Del 2006).

(15) RAFZEE LS — HUCRE R A MBI N A W TR, A, HE S RAMRA RS0 WAV, 1R L5 W
Rk A L hik” [ Kenneth E Scott, Corporation Law and the American Law Institute Corporate Governance Project, 35
Stanford Law Review 927, 937 (1983) ], “EH&MFEE XS CAELALE, EERARA E—FZ{5 X% [Joseph W. Bishop Jr,
Sitting Ducks and Decoy Duck : New Trends in the Indemnification of Corporate Directors and Officers, 77 Yale Law Journal
1078, 1099 — 1100 (1968) J. XM £E 5 A RR BE 1 Wit T 4 78 SC55 48 3 Al Job Ml A3 o 3 8 S 55 FRR IR S0 JI IFHE 2 AR X552
KIEVER . J& 1985 AR 4 H7 46 5 5 1% BE 78 Smith v. Van Gorkom — % [ #; I # & B TransUnion #2335 & T 3 & X 55 [ See
Smith v. Van Gorkom, 488A. 2d 858, 873, 875, 893 (Del 1985) 1, {52 HE & XL 5 “HF I T B M4 4" [ Stephen
J. Lubben &. Alana J. Darnell, Delaware’s Duty o f Care, 31 Delaware Journal of Corporate Law 589, 590 (2006) ], AF¥E FH
ZAR XS5 AT XS5, W S RO 2 48 AR G A T B . A8 T, A R b A VR B R R R
AT AT XA X %7, Julian Velasco, A Defense of the Corporate Law Duty of Care, 40 Journal of Corporate Law Studies
647, 703 (2015).

e« 57



2024 £ % 3 H

FB 28 55 . AR WA BEE AR 2 B AT R LS Sh k. G A Y R b PR SRR 2 4 B
(. 202 DU B A R AT BE S AR A BRI 2 1A R R £ . RN, 20 W S A O
TR PSS . o TR ZRE . BAZL REE R MO & A " K. s 20 % F ik
RARAR AT o AR R R R LN, 1602 B B B ) A B W AT 2R

B, AREEE, FEOREF, SGRIE RGN FILR . WHUEU, RE %
REFA S H . WERFFEMERFISE TRIRRR WA RR £ w52 5y - IR BOHE 5% T
SRR AL Hy ik WA o A o I LA R TR 52 5y 2 15 1K B 36 T BEOR A 23 P A o T A2 58 5 19 2 °F
Mo AR FDL R 5 PR 2 58 5 sl H HIAFAE R FR . WA AR T — 2D i 4

Hok, MR EEN — i, AR BE R MO L R 20T R R A A, TN
N PR HAE M WA, YA F SR A R IR M P R S I AT R R . A SR AR
WATA T2 BN S IR N A . AR A I ST, SORE ] DR 5 b 2 78 1id
SR . R RES T T BOEAN A IR A SR BRI A8 B g SR IS R, X S
F5 0 A RE W R R FI BT 55 B EOR . HAR, R WA ITAER) . UHREIREA S 5 AR HIReE
g5 B, ABATE Z AR A R S B2 0. Bk = R E] . T ORI . AN S SRV
WA N B WRR L. MBI DL SoRM L 5. maRM 55 it KB E U LS. Bl
HFHMA L, RAE RN, (2, V3R EEERN R M7 E F 0T LS R A A B I )
PARCH M N T8 L o AHZE AT SR 0 2500 e G0 W U o i A i S A . el . BT R
HA W 2 DL B AR A A 5 B

B A BE AR R R . A AURIE ML 9T R T A R B A AR O
HRNA ARG H . AT SS 8 H AR 8= o T 2w A £

“HIEIFIE Y (be informed and proper) FESRAHXS R ULE M —LL, BH UL, KT L5 EN
BORME AT, IFEARI%AP 55 BA T BORREJE B RE ST IR . I, 33— 20RO Rl 4 iy S
SR . TERNESEER T, X — 2RO IE T/ w4 B i S Rl W 2 S i R AR (1T
SR B AW S RV R, JCHOE BT IR MEREAR G, AR MEMER PTI AN A48 . =z i 5 22 A 55
AAFER R, AREEORAE BEE AR —E A2 IERAAY . SN R TA] 5 DL < 5 495 SR8 W A8 B 0 Do
AL 2 R B A Ml SR BN T Ll P DR R U Y AR R CRIRE SR L R RT Ay HE
P30 RS SCA5 o MDA SR UL . ZER A B AE A R ol R SR I 200 A0 T 2 ) A9 i AR M) i U J T 52 I
PEZOR, HEARERA EE, . X HAT RS0 T A R s AR, A dbid Fapsk.

WA 55 L8 SR 0 ) A B U B B IR RS S LS AT B BT, A X 1]

(163 “Fl AW HEI” (business judgement rule, BIR) YT 170 4F7 . &3¢ E A w2 9y 7 2 92 B A e ok iy 40 ) L )
SR E S CARABAEN) 45 4 01 4&; Percy v. Millaudon, 8 Mart. (N.'S) 68 (La 1829).

(17] See Smith v. Van Gorkom. 488A. 2d 858, 873, 875. 893 (Del 1985).

(181 Mi#= 55 (duty of oversight) XFRAUWE 55 (duty of monitor) , 35 T LASZ R A, 45 A 0 i) vk 20 SR T M 45
%" (oversight duty), 4l Stone v. Ritter 2 F T “EF " WM S ELM., See Stone v. Ritter, 911 A 2d at 370 (Del 2006).
WL S RARPT IR E A F M LS5, MR SR H A F AT NGO EHE A RRAT S, R TR L 55" William
T. Allen, Reinier Kraakman &. Guhan Subramanian, Commentaries and Cases on the Law of Business Organization, Aspen Publishers,

2009, pp 261 -262.

e 58 o



MRFE: nElEEWXEX S W (AEE) WHEEK

PRl T JE A P R . R A B R R BT — M B DR S . M OS5 X A T
SEAFEHERNES A, WO BEARE R R E AR S R R A S, M
SR IR T 77 L A TR 3 2 W) B 4T B A A 2G40 . A R A T T X AR A F B R 24T D AN
KB A REATS . R B 1% 55 I AUR AL 5 4R X — 05 & 1 P J7 Y Y
7 HH M HUR G & BUAT BE A A R EAT O s BEXTZMR EAT . #H W AUR BUE I T DL
X X RO AL HE W S R 2 7

AFWBIEREARMARTTER, Wi, ARG AAERAFARSMARNPTT. @
AU AR . WRTR U, XTI ) R i T B0 A s S VA T AT . AR A 0 Y DAGE Y Y
TR AT B ol g, (A A 2R s A, U R, SRR 2R, R 2
XA FURII FE G R T . SR RBEAR . BB MBS A R Y
TR AT FLHRTE . Il 55 (43 S I F AN A7 7R AN T 5 e i) PRI wfe . £207

AN F SRR, AR A BOR B T . BORG . HEP R A O LT, (2L
EHAEARTTC 2 h AT A A H W L E WSS BHEBRIXA A A, Bunflz, #HH
g nrl il E RIS A S SUE B, P, TR HEA R 57 5l 2 I 420X 26 91 57 23 A
HAR 2 E A BN 53 AR R AT 1 22 8 AT AT & B i e A 45 . ©22)

v A BN NS TR S SO VEME A2 B . R RE R AT S Y A M X
55 BN A AR 55, JUHOE B T N M S R A O TR B A i ™
U R AT AT R T . MR JRAE R e (2 A E BT O
LRI B0 5 T U AT LR R D AR . 200 AT M T, i R A R AR DX DR 6 2
HHL BiEA R ST R E R, (260 4R, B A B o L # 5 W 1 A S IR AR BR 2\ R
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Vanderbilt Law Review 83, 84 =85 (2004) .

(23] See Lisa M. Fairfax, Managing Expectations: Does the Directors’ Duty to Monitor Promise More than It Can
Deliver?, 10 University of St. Thomas Law Journal 416, 417 (2012).

(247 Francis v. United Jersey Bank, 432 A. 2d. 814 (N. J. 1981).

[25) See Lisa M. Fairfax, Managing Expectations: Does the Directors’ Duty to Monitor Promise More than It Can
Deliver?, 10 University of St. Thomas Law Journal 416, 418 (2012).
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Failure of Capitalism: The Crisis of 08 And The Descent Into Depression, Harvard University Press, 2009, pp. 106 — 115;
Lucien A. Bebchuk &. Holger Spamann, Regulating Bankers’ Pay, 98 The Georgetown Law Review 247, 247 (2009). &= 23 1) X
R s shee & G T “EEE P (center stage) , See Martin Lipton et al., Risk Management and the Board of Directors, The
Harvard Law School Forum on Corporate Governance and Financial Regulation (Dec 17, 2009); Robert T. Miller, The Boards

Duty to Monitor Risk after Citigroup ,» 12 University of Pennsylvania Journal of Business Law 1153, 1153 -1168 (2010).
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[27] See Stephen M. Bainbridge, Caremark and Enterprise Risk Management , 34 Journal of Corporate Law Studies 967,
970, 972 (2009).

(28] See Lisa M. Fairfax, Managing Expectations: Does the Directors’ Duty to Monitor Promise More than It Can
Deliver?, 10 University of St. Thomas Law Journal 416, 418 (2012).

(293 See Francis v. United Jersey Bank, 432 A. 2d 814 (N. J. 1981).

£30] Lisa M. Fairfax, Managing Ex pectations: Does the Directors’ Duty to Monitor Promise More than It Can Deliver?, 10
University of St. Thomas Law Journal 416, 418 (2012).
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(311 Claire A. Hill & Brett H. McDonnell, Reconsidering Board Oversight Duties After the Financial Crisis, 3, 2013

University of Illinois Law Review 859, 879 (2013).

[32] See In re Caremark Intl, Inc. Derivative Litig.. 698A. 2d 959, 967 (Del Ch 1996); Stone v. Ritter, 911 A. 2d at 370
(Del 2006).
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Abstract; The new Corporation Law embodies the spirit of innovation on fiduciary duties. Firstly,
it highlights the importance of related-party transactions, corporate opportunities, and non-
compete restrictions, refining procedural rules and restructuring the prohibitive behaviors of corporate
management. It breaks through the dilemma of the inability to enter judicial judgment on the
duties of care. It incorporates controlling shareholders and ultimate controllers into the fiduciary
duty system and extends shareholder derivative actions to wholly-owned subsidiaries of the
corporation. Secondly, it increases the liability of directors and executives towards third parties.
Thirdly, it introduces directors’ liability insurance. However, there still exists a gap between the
new Corporation Law and practical needs. Firstly, the provisions on related-party transactions
still lack substantive and fair judicial standards; the definition of corporate opportunities is
lacking, leading to judicial difficulties; non—compete restrictions cannot adapt to modern enterprises;
management compensation is not included in fiduciary duties, rendering judicial judgment unsupported.
Secondly, the provisions on duties of care are not comprehensive enough, failing to distinguish between
duties of business decision and duties of oversight. Thirdly, in cases where audit committees
replace supervisory boards or supervisors, the pre-suit requests in shareholder derivative actions
are not clear. Systematical analysis and evaluation are needed for the aforementioned modifications
and issues regarding fiduciary duties in the new Corporation Law, indirectly indicating future
directions for improvement.

Key Words: fiduciary duties, duties of loyalty, duties of care, controlling shareholders and actual

controllers, derivative litigation
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