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Abstract: The biggest disagreement on the VAM is its legal effect. The Supreme People's
Court of Issuing the Minutes of the National Courts' Civil and Commercial Trial Work Conference
(the nineth), hereinafter referred to as "the 9" conference minutes" has developed a new judicial
response and adjudication idea of "doctrine of distinguishing", which has also led to a series of
more complicated and deep legal problems in terms of VAM contract performance and judicial
judgement. All the controversies and troubles surrounding the VAM contract originate from its
basic characterization as an equity investment. However, it is not purely an equity investment, nor
an ordinary debt investment, but a special investment formed by the reconfiguration of various in—
vestment elements, between the equity investment and debt investment, i.e. the "third type of in—
vestment". The fundamental legal obstacle and constraint encountered by the VAM contract lies
in the principle of capital maintenance and the rules of surplus distribution and share repurchase.
An important way out of the dilemma and conflict is to make a legislative response to the com—
mercial needs of the VAM contract and to innovate the rules, and to make exceptions to the ap—
plication of the rules of surplus distribution and share repurchase to VAM coniract. Through the
necessary and corresponding institutional arrangements and rules, it will not weaken or under—
mine the protection of creditors, but will only enable the full release and exercise of the financing
power of the VAM contract.

Key words: VAM coniract; performance compensation; share repurchase; capital mainte—

nance; Company Law amendment; the 9" conference minutes
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