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mentation of the principle also faces some potential risks such as improper persuasion position alienation of
defense counsel deterioration of defense effect and so on. So it is urgent to perfect the related basic rules
and construct the prevention and control mechanism.

Key Words Disagreements between Counsel and the Defendant over the Defense; the Principle of De—
fense Counsels Independent Opinion; Pleading Guilty and Accepting Penalty; Independent defense; Effec—
tive Defense

Yan Zhaohua Ph. D. in Law Associate Professor of Southwest University of Political Science and

Law Institute for Criminal Prosecution Studies.

Prosecutorial Lead or Trial Center. the Power Conflict and Blending in the System of

Leniency on Admission of Guilty and Acceptance of Punishment MIN Fengjin * 148 *

During the operation of the system of leniency on admission of guilty and acceptance of punishment the
prosecutorial lead conflicts with trial center especially when the sentencing proposal must be accepted gener—
ally according to the criminal procedure law. Based on the data of the prosecutorial plea of the cases that the
sentencing proposals are denied by the court in the system of leniency on admission of guilty and acceptance
of punishment there exist the conflicts between the content and procedure of sentencing proposal power and
sentencing power. Seemingly the conflicts result in the expansion of prosecutorial sentencing proposal power
and reduction of judicial sentencing power but practically the inner cause is the impact of prosecutorial lead
to trial center. In order to resolve the conflict the prosecutorial organ and judicial organ must start with mu-—
tual respect and enhance the mutual communication of conviction and sentencing in the system of leniency on
admission of guilty and acceptance of punishment so that the prosecutorial lead and trial center can be effec—
tively blended.

Key Words Prosecutorial Lead; Trial Center, Power Conflict; Sentencing Proposal, Leniency on Ad-
mission of Guilty and Acceptance of Punishment

Min Fengjin Ph. D. Candidate of the Law School of Southwest University of Political Science and
Law Prosecutor Assistant of No. 2 Procuratorial Department of the Peoples Procuratorate of Nanan District

of Chongqing.

The Construction of Insurers Liability for Bad - faith and
Unfair Claim Settlement HUANG Lijuan * 163 *

Due to the increasingly prominent difficulty in insurance claims settlement setting up the liability regu—
lation for bad faith breach of contract by insurers should be an important option to deal with this problem.

The purpose of most insurance consumers to buy insurance is to obtain economic security and peace of mind
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through insurance payment after an insurance accident occurs. What the insurer undertakes is not just a
consequential obligation of simple payment but a procedural obligation that has both the characteristics of
subjective and objective good faith. Therefore the core of insurers liability for bad — faith and unfair claim
settlement should be defined from both subjective and objective aspects. In the subjective aspect we should
match the opportunistic tendency and subjective imputation of the insurer with the current subjective fault
pattern in our country so as to clarify the basic scope of insurers subjective bad faith; in the objective aspect
we need to define the unreasonableness according to the actual types of the insurer$s unjust claims settlement.
The present liability for breach of contract is difficult to achieve the two goals of liability regulation: full com—
pensation and effective punishment. It is necessary to place insurers liability for bad — faith and unfair claim
settlement in the overlapping area between liability for breach of contract and liability for tort and adopt the
approach of integration of liabilities centered on the regulation effect. Under this path the claimant will be
able to obtain full compensation for its performance and inherent benefits and punitive damages can also
serve as a punishment and deterrence.

Key Words Difficulty in Insurance Claims Settlement; the Duty to Settle Claims in Good Faith; Bad
— faith and Unfair Claims Settlement; Concurrence of Liabilities; Integration of Liabilities

Huang Lijuan Ph. D. in Law Associate Professor of School of Law of Southwestern University of Fi—

nance and Economics.
Commentary to Article 160 of the Civil Code ( Juristic act Subject to Terms) ZHAI Yuanjian * 176

Article 160 of the Civil Code provides that parties have the freedom to add a term as to the effectiveness
of the juristic act. The term has two features: it has to be in the future and it should be certain to happen.
The positive law of our country regulates two kinds of terms: initial term and final term. Based on whether
the time on which the fact the term refers to is certain or not the term itself can be classified as a certain
term or an uncertain term. Terms cannot be added to some kind of juristic acts because of their peculiar na—
ture such as to the exercise of the right to offset the right to revoke the right of cancellation and so on as
well as to juristic acts such as the will to designate a heir and juristic acts related the personal rights in the
area of family law etc. Parties have the right of legitimate expectation until when the term expires. A juris—
tic act subject to an initial term is producing its effect since when the term expires. A juristic act bearing a
final term will be effective until when the term expires. The will of the parties cannot provide the expiration
of the term with retrospective effect.

Key Words Term; Juristic Act; Expectation

Zhai Yuanjian Ph. D. in Law Associate Professor of China University of Political Science and Law

College of Comparative Law.
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