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Abstract: Financial penalty is an important means of law enforcement by domestic and overseas
securities regulatory agencies. However, how to determine the amount of penalty and prevent the
abuse and misuse of penalty rights are intractable problems faced by securities regulatory agen-
cies. The new Securities Law increases the range of financial penalties for securities violations,
and regulatory agencies are authorized greater discretion when implementing penalties. This trans-
form is conducive to strengthening punishment on illegal acts, whereas advances the possibility of
misuse and abuse of penalty rights. Observed from overseas practice, many countries and regions
have issued guidelines of administrative financial penalties, which stipulate detail factors that
should be considered when determining the amount of financial penalties, and even specify bench-
marks of certain types of illegal acts, in order to guide supervisors to make decisions more fairly
and efficiently. From the Perspective of the theoretical analysis on administrative discretion bench-
marks, the Securities Penalty Guidelines in the United Kingdom, Germany and Hong Kong of
China have showed some characteristics such as covering important types of illegal acts in terms of
application scope, covering objective and subjective discretion circumstances, employing different
models in terms of legal effect stratification and setting escape clauses to maintain the flexibility of
penalty. In the context of the new Securities Law, penalty guidelines of securities market are sup-
posed to be formulated. And the guidelines should give emphasis to escape clauses which stress
both equal treatment and individual considerations, in addition to ensuring the reasonableness of
circumstancesrefinement and legal effect stratification.

Key Words: guidelines of financial penalties, discretion benchmarks, financial penalties, adminis-

trative sanction

(561 Z LRG| (557, REREAROC,
0570 SR, BB . (AT BB LR Y R B R —— DU 47 SEIESCAR BRI R ). 3 (L TAT B B2 i) 2013 4R 5%
440, 5500,

¢« 08 o



