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The Criteria and Application of “Malicious Error Notification”

under the E-commerce Law

LI Chaoguang,

LIN Xiugin

( Intellectual Property Research Institute, Xiamen University, Xiamen 361005, China )

Abstract: In order to prevent the rights holder from alienating the “notice” rules and balance the interests of

rights holders, e-commerce platforms and operators within the platform, Article 42 (3) of the E-commerce

Law, enacted in 2019, first introduced the concept of “malicious error notification” and imposed “double liabil-

ity” on its issuer. But unfortunately, the concept of “malicious error notification” is not clear . To prevent this

clause from being misapplied, it is necessary to clarify its meaning and its legal principles. By comparing the

“malicious” with other forms of fault and drawing experiences from judicial practice, this paper believes that

the “malicious” of Article 42 (3), which is a subjective assessment of “double liability”, should adopt the

“knowing + improper motivation” standard; As the “error notification” is a statement of facts, its composition

does not include subjective elements.
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