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On the Theoretical Basis for the Rule of ''Debts—Follow—Assets"

—An Empirical Analysis with Focus on Enterprise Investment Cases

Zeng Si

Abstract: In 2003, the Supreme People’ s Court of China created the rule of "debts—follow—assets".
In practice, this rule is often applied to transactions in which an enterprise makes outbound investments with
its major assets. Scholars in China heavily criticize this rule for it fails to respect the legal personality of the
corporation, and mainly use the doctrines of successor’s responsibility and the corporate splitting as the basis
for a limited interpretation this rule. However, a full -sample empirical study of this rule as of September
2018 showed that there were practical considerations urging courts to apply the rule of "debts—follow—assets"
in situations where enterprises made outbound investments. The decisive factors in a case include the cate-
gories of the creditors and the number of external investors of the new corporation, but current theories fail
to recognize the importance of such factors. Compared with current theories, the asset partitioning theory
can help analyze the institutional costs and benefits of this rule well, match the current judicial experience
better, and provide guidance for the future application of this rule. According to the judgment experience
and theoretical analysis, the court should only apply the rule of "debts—follow—assets" in cases where the
creditors of the enterprise transferring assets obviously lack the ability to protect themselves and the number
of external investors of the company being transferred the assets is small.

Keywords: Enterprise turn its invest to other enterprise; the Asset Partitioning Theory; Legal Person-
ality
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