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Judicial Restraint and Discussion on Termination of
Share Transfer Contract
Qian YuLin

Abstract: For the termination of share transfer contract and its consequences the previous
judicial decisions applied the general provisions of the Contract Law and the applicable provisions
of the sales contract. After the release of the guiding case no. 67 the ruling rules and reasons
established by it had an impact on the court$ handling of the share transfer dispute and the court
still made a judgment that should not be terminated when the legal conditions of termination rights
were satisfied. From the perspective of transaction security the particularity of share transfer
contract the participation of shareholders in the company ‘s operation and management the
change of the company$ property right structure and equity value have become judicial policy fac—
tors to determine whether to terminate the share transfer contract. The failure to realize the pur—
pose of the contract or the fundamental breach of contract is still the key factor to determine the a—
chievement of the statutory rescission conditions of the share transfer contract. It is difficult to
justify the company law to consider whether the share transfer contract should be terminated based
on these judicial policy factors. These judicial policy factors are actually the judgment elements of
“performance” in the contract law affecting the legal consequences of the termination of the
share transfer contract but not negating the termination right itself.

Keywords: share transfer contract; termination of the contract; return of equity; contract

performance; judicial policy
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