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Research on the Implicated Relationship between the Formation
of Resolution and the Validity of Contract in Company Guarantee

Ma Gengxin

Abstract: Article 16 of the Company Law stipulates the resolution procedures and division of
power in the company’ s external guarantee which has no direct relationship with the validity of
the guarantee contract. Article 50 of the Contract Law can be used to only determine the effec—
tiveness attribution of the ultra vires acts and cannot be used as a direct basis to determine the
validity of contract. It is not clearly stipulated in the above two provisions how the formation of
guarantee resolution affects the effectiveness of the guarantee contract. The company’ s guarantee
acts are divided into internal resolution and external guarantee contract. The internal resolution is
the formation of company’ s intention and the flaw and non — establishment of resolution lead to
the legal representative’ s ultra vires guarantee. Based on the consideration of balance of inter—
ests the external effect of company’ s resolution shall be recognized in particular circumstances
and formality examination obligations shall be imposed upon the third person to establish an ob—
jective judgment standard for bona fide counterpart. Where the counterparty is not in good faith
but does not reach malicious collusion which invalidates the contract it is suggested to analogize
the unauthorized agency system to give the company ratification right and it shall be emphasized
that the counterparty cannot enjoy the right of revocation unless the counterparty is in good faith.
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