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The Law-making Options for the Incorporation of Commercial
Law into Civil Code: From the Perspective of Configuring

Three Types of Commercial Law Norms
ZHOU Lin-bin
( School of Law Sun Yat-sen University Guangzhou 510006 China)

Abstract: Compiling the Civil Code is the first legislative priority for the perfection of our market legal
system in the New Era and the incorporation of Commercial Law into the Civil Code is of great importance
to the completion of this important task. Based on the new interpretation of the relationship between civil
and commercial law  commercial law norms are classified into three types: substitution type
complementary type and conflict type. Accordingly it is proposed that commercial law norms of
substitution type should be all incorporated while complementary type norms can be mostly incorporated
and conflict type norms are seldom incorporated. The legislative technology of commercial law codification
is that substitute commercial law norms are codified in the form of anonymity while complementary/
conflict commercial law norms are added in the form of anonymity or mixed norms. This paper makes an
analysis and suggestion on the legislative gains and losses of the General Provisions of Civil Code and the
trade-offs of the incorporation of Commercial Law in sub-provisions of the Civil Code and points out that
an important way to improve the market economy legislation system in the New Era of the Civil Code is to
carry out “residual commercial legislation” for the “residual commercial legislation” which is to establish a
pluralistic commercial legislation system .

Key Words: Civil Code; classification of commercial law norms; incorporation Standard; legislative

choice
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