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Debate on Validity of Unauthorized Guarantee of Corporate Legal Representative
Based on Art. 61 Sec.3 of General Principles of Civil Law

Wu Yue

Abstract: Regarding the validity of unauthorized guarantee of corporate legal representative Art. 61 Sec. 3
of General Principles of Civil Law stipulates that a guarantee contract is valid if the other contracting party is in
good faith by distinguishing inner relationship from outer relationship of a juristic person 1i. e. a corporate guar—
anteed contract with an outside party is valid unless the other party “knows or should know ”the corporate legal
representative has no authority according to the charter of the corporation. This rule forces an outside party to
acquire and read the charter of a company before signing such kind of contracts. However the British Company
Act has abandoned the “constructive notice rule ”according to the EU Corporate Directive based on the rule of
German Commercial Code and laws of other continental law countries. Nevertheless the similar “inherent au-
thorization rule ”prevails in USA. This indicates that the Chinese rule should be revised by way of drafting its
Civil Code.

KeyWords: Unauthorized Guarantee; Art. 61 of General Principles of Civil Law; Know or Should Know
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