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The Trading Counterpartys Reasonable Duty of Review
in Corporate Guarantee: Based on the Analysis of 458 Judgments

LI You

Abstract: Through empirical analysis, it is found that courts in China now tend to absolutely apply the
principle of commercial appearance and commercial efficiency when identifying the effect of an unauthorized
corporate guarantee contract. They focus more on safeguarding the interests of trading counterparties irre—
spective of whether their subjective states are good faith or bad faith in transactions, and disregarding of the
protection of the interests of the company and its shareholders. In view of the actual situation of such judi-—
cial practice and in consideration of balancing the internal or external legal interests of the Company, the
trading counterparty shall assume the duty of review in the transaction of corporate guarantee. The legal
foundation for this duty can be obtained from perspectives such as the duty of care in affiliate transactions
and commercial transactions set forth in Article 16 of Company Law and Article 50 of Contract Law of Chi-
na. The standard for the duty of review of the trading counterparty should be determined not rigidly accord—
ing to a simple review in formality or a strict review as to substance, but on basis of the “reasonableness”.
In other words, the duty of care should be determined flexibly according to the “knowing or should have
known” under the standard of a general reasonable person by “knowing’ or “should know” and its possibili—
ty of having access to relevant information on the transaction of corporate guarantee. If the trading counterp—
arty can prove its duly fulfillment of the duty of reasonable review, then the transaction is presumed as in
good faith, otherwise, it is presumed as in bad faith. The subjective state of the trading counterparty shall
be also considered as an important factor in identifying the effect of an unauthorized corporate guarantee con—
tract and scope of assumed liability.

Keywords: Corporate Guarantee; Trading Counterparty; Duty of Review; Reasonable Person; Good
Faith
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