2013

“107 ")

<2015

o

P2P( Peer to Peer)

@

o

—

S

b

2016
: CLS (2016) ZDWTO8)

(2013)107

- 2013
Ye(
P2p (

Y« )2014 4

12



&« »
®
,®
@
A}
“ 7 ® 2013 12
107 o
9 107
N P2P .0
S ) ~ ( ) (
® « ) N .
N 2016)1 &
@ ( M (2014199 ) . (
N (2013)124 ) . (
N (2016)104 )
® § ( ) ) http: //www. chinalaw.
gov. cn/article/cazjgg /201508 /20150800478726. shtml 12017 12 6
® @ .

(@ See Katharina Pistor A Legal Theory of Finance 41 Journal of Comparative Economics 315 (2013) ; Katharina Pistor Li
Guo & Chun Zhou The Hybridization of China’ s Financial System in Benjamin L. Liebman & Curtis J. Milhaupt eds.
Regulating the Vistble Hand? ( Oxford University Press 2015) .

® Y Yy« 92013 4 .
©® 107 107 .
@) ( > (2013)107 .

207



2018 3

AY \PZP O®

B

. 2010 ;
2016 116.18 @

@ o See World Bank
“Informal Financial Markets and Financial Intermediation in Four African Countries” at http: //documents. worldbank. org/
curated/en/800841467990343381 /pdf/570510BRI0Find10Box353745B01 PUBLICI. pdf ( last visited on Dec. 6 2017) .

@ See Zoltan Pozsar et al. Shadow Banking Federal Reserve Bank of New York Staff Report No. 458 July 2010 revised
February 2012 at 9 at: hitp: //www. newyorkfed. org/research/staff_reports/sr458. pdf.

(B} Diamond & Dybvig Douglas W. Diamond & Philip H. Dybvig Bank Runs Deposit
Insurance and Liquidity 91 Journal of Political Economy 401( 1983) .
() N 4 2016 ) @1 »2017 7 17 .
® ( PES Yo ( )
4 — SPV Y« »2016 6 .
@© “ ” v 7o e
VA )2016 6 .

208



100 o

.®
o 2016 29 o

@

D 2008

@ § »
100 1000 300
( 50 ) o
@ See Daniel Awrey Law and Finance in the Chinese Shadow Banking System 48 Cornell International Law Journal 1 (2015) .
() ® . .
20 See Li Guo & Daile Xia [In Search of a Place in the Sun: The Shadow Banking System
with Chinese Characteristics 15 European Business Organization Law Review 387 (2014) .
@) See Steven L. Schwarcz Systemic Risk 97 Geo. L.J. 193 198(2008) .

209



2018 3

-
7
-
)
D
1
o p2p
@ Hal Scott Connectedness and Contagion at 17 =58 (
MIT Press 2016) .
P23 See Id Scott 6-4.

@) See Jeffrey N. Gordon & Christopher Muller Confronting Financial Crisis: Dodd-¥rank’ s Dangers and the Case for a
Systemic Emergency Insurance Fund 28 Yale J. Reg. 151 160 (2011) .

210



pP2pP
p2p
22007  P2P
700 1100
10
p2p
p2p
® : S
® (
)92 2016
2 2005 p2p Zopa
Prosper  Lending Club  »
B o (p2p )
9 p2p
Dec. 6 2017) .
80 2007 6
i) . S pep
3 See The Economist Peer-to—-Peer Lending:

P P2

HKS

P
b
H
P2P
> 89

Prosper  Company Overview

(2014) )

Banking Without Banks

May 1

. 2013 p2p

p2p

« »

( 2013 8 .
) S

Rate Setter ~ Funding Circle

2014 247 .

http: //www. prosper. com/about ( last visited on

pP2pP o
2014 8
2014.

211



2018 3

o o @ P2P
Nl
)
1.
O® A}
:
.
A} o
3]
o : (P2pP Y« »2014 6

3D  See Christian Hofmann Shadow Banking in Singapore 2017 Sing JLS 18 25 (2017) .
@ See Douglas W. Diamond & Phili P H. Dybvig supra note 14.
30 @ Scott 1758,

3D @) Jeffrey N. Gordon & Christopher Muller

212



b b
a a b a b
a a b a b

( Fire Sale) .

13 »
33
1
39-
@
@
2015 5 1 ®
@
@ o
2.
®
@
39 ( y 1146 .
39 ( Y o4 . 32 . 39 .
40 ( Yy 5961 .
@) See Richard Scott Carnell Jonathan R. Macey & Geoffrey P. Miller The Law of Banking and Financial Institutions ( Forth
Edition) at 310 ( Aspen Publishers 2009) .
@ ( > 660 .
a3 ( y 28
@ ( Yy 6492 .
@ See John Armour Dan Awrey & Paul Dacies et. al. Principles of Financial Regulation at 102 - 105 ( Oxford University

Press 2016) .
See Jeffrey N. Gordon & Lewis A. Kornhauser Efficient Markets Costly Information and Securities Research 60 N.Y. U.
L. Rev. 761 802 ( 1985) .

®

213



2018 3

@

( Informed Trader) %

®
K
2008
@
113 ”»
o 63 A}

°

The Essential Roles of Securities Regulation 55 Duke Law Journal 711 (2006) .

See Steven L. Schwarcz Regulating Shadow Banking 31 Review of Banking & Financial Law 619 (2011) .

@ See John Armour et. al. supra note 45 101.
@
@9 See Zohar Goshen & Gideon Parchomovsky
60 Id 7554981.
)
N SEC 2008
@
63 See Zoltan Pozsar et al. supra note 12 5.

214



K Y« )
2002 11

215



2018 3

(13 »

2008

2008

p2pP

65 See John Armour et. al. supra note 45 440 —442.
60 See Katharina Pistor supra note 7 319 —320.
6D See John Armour et. al. supra note 45 47 —48.

216



»

(

»

69 See SEC v. W.]J. Howey Co.

&

(

)

2

@
N

328 U.S. 293 (11946) .

[13

217



2018 3

L@
P2P
P2pP
P2P
)
P2P
() K¢
6
( )y 11
2
@ “
() Y
(S 4
® 33

218

b

@
43 »
(@)
(43 » @
”» o@
107 o
[ »
’( ) N
’( ) A N
() "8
R
N ) 2007 1
4 Yy 2.3.11
Y o« 2008 4

) (2010)18



. 2017

60% @

[43 »

6) See Federal Reserve Bank of San Francisco Shadow Banking in China: Expanding Scale Evolving Structure at http: //
www. frbsf. org/banking — supervision/publications/asia — focus/2013 /april/shadow — banking — china — scale — structure/

asia — focus — shadow — banking — in — china. pdf ( last visited on Dec. 6 2017) .

(@] p2p
® | ) 6l . S 2015

§ ) .

219



2018 3

80% Ny
@ @
@ o
D
B 2013
L@
@ € (2015) ) 86
@ . « 7 o . ¢ .
)y« )2012 .
@ . oK .
>« 12004 L ¢ N —
y o« M )20l 2
@ B
See Emilios Avgouleas & Duoqi Xu Overhauling China’ s Financial Stability Regulation: Policy Riddles and Regulatory
Dilemmas 4 Asian Journal of Law and Society 1 9 (2017) .
@ .
@ @ .
6 ( Financial Exclusion) o See Sharon Collard Elaine Kempson &

Claire Whyley Tackling Financial Exclusion-An Area-based Approach at Introduction ( The Policy Press 2011) .

220



80% 20% @
o 20%
.®2011

60

o p2p
p2p o
p2p

@ See Franklin Allen and Jun Qian China’ s Financial System and the Law 47 Cornell International Law Journal 499 517
(2014) .

@ 1d 542-546.

@ 1d 544.

o A« — )« »010 4 .

@D See Steven L. Schwarcz supra note 52.

221



2018 3
2. ;3.
4.
( )
i 5.
R 20 “ ”»
107 “
P2pP
. 2015 7 €
)
& P2P . 2016
N Y <<
) P2p )
.8
107
. 2015 8
( ( ) )
@ ( )] (2015)221
® ®-



2017

2017 11
(

& 107 (

; «

K

DAS

. 2016

§
»

113

»

13

”»

»

223



2018 3

. 2013 7 20

0.7 .®
N N . 2015 10
2.
“ 2
® « ) (2013)180

224



- (2) o
( Fintech)

»

113 ”

@

2014 12 13

8 See U.S. Department of the Treasury Opportunities and Challenges in Online Marketplace Lending May 10 2016 at
https: //www. treasury. gov/connect/blog/Documents/Opportunities_and_Challenges_in_Online_Marketplace_Lending_white
_paper. pdf ( last visited on Dec. 6 2017) .

) € ) (2018)2 .

225



2018 3
(1)
:(2)
“ ”»

(13 » (1%

...... v @

“ ”
107 “ ”
( ) 13 » N
@ 4 -
y http: //news. cnr. en/native/gd /20171027 /120171027 _524003098. shtml 12017 12

226



[13 »

p2p

Abstract: China’s shadow banking practice has not processed the disintermediation as
occurred in the United States. They merely replaced traditional banks as the credit
intermediary. Thus the risk that shadow banking face in China is not distinguishable from that
of traditional banks in nature highlighting the maturity mismatch at the institutional level.
This kind of risk has been plausibly addressed by the current financial regulation but many
financial institutions did not comply with these rules due to the intrinsic financial repression
caused thereof. To contain the risk of China’s shadow banking one key is to reinforce the
regulatory framework of traditional banking and apply it towards shadow banking when they
carry out the credit intermediation to level the playing field and deter the regulation arbitrage.
The more crucial part is to upgrade the whole financial system to synergy the institutional level
and the market level and to eliminate the adverse effects of financial repression. The new
rules seem conducive to ensure that China’s shadow banking activities become more in line
with the global practice and supplementary to the traditional financial business in a healthier

and compatible manner.
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