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Subject: Commercial Justices Breach of Doctrine of Legality of Merchant

Author & unit: CHEN Yanjing ( Law School Heilongjiang University Harbin Heilongjiang 150080 China)

Abstract: Doctrine of legality of merchant is the current expression of Chinese commerical law theory but this doctrine is the theo—
retical interpretation of foreign legishation by Chinese Scholars and we cannot find similar theory in foreign countries. The doctrine
of legality of merchants needs two important conditions: firstly the legishations of merchant are consummate; secondly there are
reasonable referral articles in the laws of merchant. Since we do not have the conditions the doctrine is not fit for Chinese legal
system. The commerical logal practice often breaks this doctrine. During the process of trial courts often resolve the commerical
disputes in the way of analogy including the analogy inside the same merchant between the different merchants and between civil
and commercial subjects. The breach is rational. Because the doctrine originally is theoretical which cannot bind the courts in—
deed. And the loopholes of laws of merchant force the courts to give up the doctrine. Moreover the breaks lead positive social
effects. Even though the analogy of justice has some technical imperfection it should not be criticized. On the contrary the doc—
trine should be given up.

Key words: doctrine of legality of merchant; commercial legal practice; analogy; rationality
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