Peking University Law Journal

Vol.29 No.3(2017) pp.758-779

43

(1) 2010
)

* 758 -

11

16

2015

9

30

§



. 2016 1 20

2015 4 20 ( (

10

“ ” ( anti—fraud

theory)

(2) “ 500 7 http: / /finance. sina. com. cn/roll/
2016-01-25/doc~ifxnurxn9932577.shtml 12016 1 25
(3) ( » 76 3 D

) e 7« Y2006 10 11 .
) Do ¢ »2010 6 81 .

) Do " 2000 2 923

) 4 ) 2002 54,

) ( ) 2013 147 :
“ 7L 92014 6 120 .

o N O W A

* 759 -



2017 3

1947 Kardon v. National Gypsum Co. D
o7 19) 1993
» o2 “ N
N N N 7 2011
<< >> “ » “ » , (10)
“ ” [11]
7 (12)
?
{1934 » 10b 10b-5
(in connection with the purchase or sale of securities) N
o Chiarella v. Unit-
(9) Kardon V. National Gypsum Co. 83 F. Supp. 613 614 ( E.D.Pa.1947) .
(10) K IS ) ) 2008
280
(1) 6) 93 .
(12) (7] 48

* 760



ed States (13)

o

( fiduci-

ary) o
( preexisting fi—

duciary relationship) ;

( corporate insider)

N ( permanent insiders)
'@ N
N ( temporary insiders)
“@

" ( duty to disclose or abstain from trading on that information) . (15)

( fiduciary)

( principal or beneficiary)

(13)  Chiarella v. United States 445 U.S. 222 ( 1980) .
(14)  Chiarella v. United States 445 U.S. 222 ( 1980) .
(15) Dirks v. SEC 463 U.S. 646 ( 1983) .

(16)  See Donald C. Langevoort [Insider Trading Regulation Enforcement and Prevention Thomson Reu—

ters 2012 § 2:2.

- 761 -



2017 3

( separate legal entity)

. _an
( debenture—holder) o —
_as)
()
1.
( » 10b 10b-5
« " 19
( the source of information) o
2000 10b5-2 “
”» : ® ; @
56 N
(17) : « N ) 2015 312 . (
Y 147 . . .

(18)  See Alan Strudler Eric W. Orts  “Moral Principle in the Law of Insider Trading” 78 Texas Law Review
375 408(1999) .
(19)  See United States v. O’ Hagan 521 U.S. 624 (1997) .

° 762 -



2.

- @
- @
§ » 10b . 21
NE)
L 2)
()
?
7, 23] D ( misrepresenta—

20) See William Wang and Marc Steinberg Insider Trading 3rd ed. Oxford University Press 2011 pp.432
-469.

30 o See United States v. O’ Hagan
521 U.S. 624 ( 1997) .

22) See Strudler & Orts supra note 18 pp.375-408.

23) ( ( ) ( )Y 68

* 763 -



2017 3

tion) ; @ 16)
: @ . (24)
L5
?
2 (26) .
[27] o
" 8) .
29)

(24) See Louis Loss Joel Seligman Troy Paredes Fundamentals of Securities Regulation 6th ed. Wolters
Kluwer 2012 p.1261.

25) 4 ) 2002 2 .

26) 6] 95 .

27) G)] 8 .

(28) D 7 N : N
) 2013 460

29)  James J. Park “Rule 10b—5 and the Rise of the Unjust Enrichment Principle” 60 Duke Law Journal
345 365(2010) .

764



113

”
Zero—sun ame

“ ”»

(30) ¢ — )
2012 14-15 .

=765



2017 3

«

L 61 ¢
{ »
7 {
{
31) S
32) K X
(33) e
2010 99

> 766 °

)

)

2011

31

2006

70
266 .
:( N )



. 35)
. 36)
( honest and fair securities markets) ( legitimate
expectation) 7, B7)
o ( spitball pitcher) ( card
shark) o
»68)
L (39)
. . . CV)
” @1)
(34) (31) 106 .

(35) See Strudler & Orts supra note 18 pp.375 408.
(36) See Victor Brudney “Insiders Outsiders and Informational Advantages under the Federal Securities

Laws” 91 Harvard Law Review 322 354( 1979) .

(37) See Loss et al. supra note 24 p.1270.

(38)  See Langevoort supra note 16 § 1:6.

39) (31] 106 .

40) “ "« »2014 2 168 .
@n 5) 8 .

* 767 *



2017

3

140

”»



3.
« » . @s)
. @6)
( risk—averse)
“« v . a)
48) °
A
B A
B o
44) D 7« »2014 6 117
@s) 7) 158

46) Kim Lane Scheppele “It’ s Just not Right: The Ethics of Insider Trading” Law and Contemporary Prob—
lems 123 161( 1993) .

47)  William J. Carney “Signalling and Causation in Insider Trading” 36 Catholic University Law Review
863 886-887.

48) 5) 719 .

=769 -



2017 3

, @9)
()
(50) 3
, 1)
49) D 7
2015 3 767 44) 117
(50) B1) 64 .
(51) c ( ( ) b 2005 7 .



120

G

b

( pure economic loss)

2001

e <<

334

) )

(

92

* 771 -



2017 3

o Fridrich v. Bradford — 53)
N o ( » 131
“« ” R <<
2001 Y 1043L
(54)
2.
{ 1934 »  20A
( contemporaneously) ( )
( ) .
(1 o 1974 Shapiro v. Merrill Lynch ~ 55)

”( during the same period)

(53)  Fridrich v. Bradford 542 F. 2d 307 ( 6th Cir. 1976) .

(54) See Hui Huang “Compensation for Insider Trading : Who Should be Eligible Claimants?” 20 Australian
Journal of Corporate Law 14( 2006) .

(55)  Shapiro v. Merrill Lynch Pierce Fenner & Smith Inc. 495 ¥.2d 228 237 ( 2d Cir. 1974) .

* 772 -



( ) 1073(b)
, (56)
L (57)
, (58)
(2) .
. (59)
1934 Y 20A “ 7 “ ", (60)
2006 “ ” “«
” “« ” . 61)
, (62)
(3) o
,63)
( ) >> 92 I3 »

(56)  American Law Institute Draft Federal Securities Code ( ALI Code 1980)  § 1703( b) .

(57)  See Veronica M. Dougherty “A  Dis semblance of Privity: Criticizing the Contemporaneous Trader Re—
quirement in Insider Trading” 24 Delaware Journal of Corporate Law 83 136( 1999) .

(58) 8] 330 o

(59)  Neil V. Shah ‘“Section 20A and the Struggle for Coherence Meaning and Fundamental Fairness in the
Express Right of Action for Contemporaneous Insider Trading Liability” 61 Rutgers Law Review 791 814(2009) .

60) See Langevoort supra note 16 §9:3.

61) K X ) 2009 42

62) D 7 »2011 6 124

63) (52) 337 s K by 2006
288 .

* 773 -



2017 3
. . , (64)

(4) o

<< ( ) >> 92 “ 2
()
1.

, 65)

. (66) “ ” 157 {

(64) (44 ) 123 &
65) “ 7L )2000 4 118
(66) 4 » 131 . ( 2001 Yy 1043L



2-5 . (68)
, (69)
N (70)
, 1) .
L 72) o
o (73) 4 y 47
( Y 55 “
” 13 ” (74)
(75) .
67) D 7L »2008 4 86
8) 271 ¢ ) 2006 306 .
68) 62) 124
69) D 7 »2014 3 116 .
(70) ( y 202 | ( Yy 180 .
71) c : 7 »2004 6 84
(72) 5) 84 .
(73) N 7 $2009 4 7
(74) ©) 105
(75) -« — M ) 2009
570 .

* 775



2017 3

( ) .
¢ 1934 ) 20A ( ) 234
o << ( ) >> 92
2.
o (
) ’
) .
(1)
“ ”( pure out of pocket measure)
. a6)
.11 K » 234
(76) s ( oo« ) ) 2008

(77)  See Wang & Steinberg supra note 20 pp.244-245.

* 776 -



(2)

«

20

(78) ¢
67) 86

4
81) :( X

L, 79)
10
(80)
h)
) 272
2007

)

2010

363

” ( expedient out of pocket measure)

[13

10

396

32

<777 ¢



2017 3
« ”(82) «
. o (83)
( )
( ) o
o (
)
)
o «
) ) 92
82) 7 »2012 1 170 .
83) 4 ) 2003 157



Abstract: The precondition of setting up a judicial relief system for victimized investors of insider dealings is
whether we could reasonably interpret the relations between insider dealings and investors’ damages. Insider
dealing is neither encroached upon the right to know of investors nor is it misleading investors in their investment
decisions therefore it is not a fraud which means the factual basis on anti—fraud theory is inaccurate. With re—
gard to the harmfulness of insider dealings it is actually an unfair dealing of utilizing advantages of unlawful in-
formation which infringes the dealing party’ s legitimate rights and interests to a fair deal in the light of equal deci—
sion making basis and even chance of success or failure. In accordance with the fair deal theory the party with the
right of action for the recovery of damages from insider dealings should be defined as those in the reversing trade dur—
ing the exact time of insider dealings who are entitled to claim damages for an amount of the spread between buying

and selling prices of related securities without exceeding the upper limits of the insider dealers’ illegal gains.
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