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The Legal Structure on the Shift of Directors’ Fiduciary Duty:
Focusing on the Unites States’ Case Law
Chen Ming

Abstract: Since 1990s the consistently worsening situation of the company’ s financial status leads
to the shift of directors’ fiduciary duty from shareholders to creditors as beneficiary in American case
law. This phenomenon has been considered as “a philosophical revolution in the corporate law”. The
legal foundation of the shift above base not only on the traditional Trust Fund Theory but also on the
newly developed Risk Theory. The content of the shifted directors’ fiduciary duties is not only targeting
at the traditional duty of loyalty and duty of care but also including some special obligations that are
rooted from the toughest period relating to the equity — debt contradiction during the period of factual
bankruptcy. However if directors have the goodwill to make any valuable business decision the
business judgment rule and the exculpatory provisions in charter can still be the shield for the charge of
breach of fiduciary duty. In our national system the concept of “factual bankruptcy” should be estab—
lished and then we should adopt the theory of creditors’ derivative suit if the creditor is deemed as an
indirect beneficiary. At the same time corporate law rules should be particularized and show the
dynamic nature of fiduciary duties so that to make the controlling function of the agency cost more effec—
tively.

Keywords: director; creditor; fiduciary duty; factual bankruptcy; creditor’s derivative suit
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