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C13 For the seminal work, see Michael C. Jensen & William H. Meckling, “Theory of the Firm: Managerial
Behavior, Agency Costs and Ownership Structure”, 3 J. FIN. ECON. 305 (1976).( )

(23 See, e.g., Lucian A. Bebchuk &. Scott Hirst, “Private Ordering and the Proxy Access Debate”, 65
BUS. LAW. 329 (2010).

(33 See, e.g., Lucian A. Bebchuk, John C. Coates & Guhan Subramanian, “The Powerful Antitakeover
Force of Staggered Boards: Theory, Evidence, and Policy”, 54 STAN. L. REV. 887 (2002). (

)

(431 See, e.g., Lucian A. Bebchuk, Reinier Kraakman &. George Triantis, “Stock Pyramids, Cross
Ownership, and Dual Class Equity: The Mechanisms and Agency Costs of Separating Control from Cash-Flow
Rights”, in Randall K. Morck (ed.), Concentrated Corporate Ownership (University of Chicago Press, 2000),
available at http: //www.nber.org/chapters/c9013.pdf.

(53 See, e.g., Lucian Bebchuk, “The Case for Increasing Shareholder Power”, 118 HARV. L. REV. 833
(2005) [hereinafter Bebchuk, The Case].
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(63 Jensen & Meckling. supra note (1].
72 . . See generally Economies of Scale .

Investopedia, http: //www.investopedia.com/terms/e/economiesofscale.asp (last visited 2016-04-08).

87 . See, e.g., Del. Code Ann. tit. 8, §
141 (a), (d).( )

(931 See Zohar Goshen &. Assal Hamdani, “Idiosyncratic Vision and Corporate Control”, 125 YALE L.].
560, 588-91 (2016).( )

(10J See. e.g.. John Armour et al., “What is Corporate Law”, in Reinier Kraakman et al. (eds.), The
Anatomy of Corporate Law 1, 2 (2d ed., Oxford University Press, 2009).(*
. T )
(113 See Henry Hansmann, “Ownership of the Firm”, 4 J. L. ECON. & ORG. 267 (1988). (
)
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. See generally Ronald C. Anderson &. David M. Reeb, “Founding-Family Ownership and
Firm Performance: Evidence from the S&P 5007, 58 J. FIN. 1301, 1301 (2003) ( 30% 500

); Marco Becht & J. Bradford Delong., “Why Has There Been So Little Block Holding in America ” in
Randall K. Morck (ed.), History of Corporate Governance Around The World . Family Business Groups To
Professional Managers 613 (The university of Chicago Press, 2005). But see Clifford G. Holderness, “The Myth of
Diffuse Ownership in the United States”, 22 REV. FIN, STUD. 1377 (2009).(

)
(133 See infra note (143] and accompanying text.
(143 Anna Shifflet o
(15) See, e.g., Jeffrey N. Gordon, “Shareholder Initiative: A Social Choice and Game Theoretic Approach to
Corporate Law”, 60 U, CIN. L. REV. 347 (1991) ( ); Bernard Black, “Agents

Watching Agents: The Promise of Institutional Investor Voice”, 39 UCLA L. REV. 811 (1991—1992) (
) ; Edward Rock, “Controlling the Dark Side of Relational Investing”, 15 CARDOZO L. REV. 987
(1994) (same); Roberta Romano, “Public Pension Fund Activism in Corporate Governance Reconsidered”, 93
Colum. L. Rev. 795 (1993) ( )3 Lynne L. Dallas, “Short-Termism, the Financial Crisis,
and Corporate Governance”, 37 J. Corp. L. 265, 269 (2011) ( ) c ) (
)
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(173 See. e.g., Bebchuk., The Case, supra note (5].

(181 See, e.g., Stephen M. Bainbridge, “Director Primacy and Shareholder Disempowerment”, 119 HARV.
L. REV. 1735 (2006).

19 ) o

(201 See, e.g., Bainbridge, supra note (18); Martin Lipton &. Steven A. Rosenblum, “A New System of
Governance; The Quinquennial Election of Directors”, 58 U. CHI. L. REV. 187, 205-13 (1991).

(213 ) o

(223 See, e.g., Bebchuk, Kraakman &. Triantis. supra note (47,

(23] See articles cited infra notes [(86)-(92], and accompanying text.

243 See, e.g., John 10: 12-13.(* , . .

s . , , .”)New International Version, 1978.

250 Jensen & Meckling., supra note (17.
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£26)  See id. at 312.
271 See id. at 312. s s s
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28] See id.
(293 See id. at 326. “ 7, ,

303 A Westlaw search of the term “agency cost” yields 15, 141 results. WESTLAW, https: //1. next.
westlaw.com/ (search “agency cost”) (last visited 2016-08-26).

1) See, e.g.. Bird v. Lida s Inc.. 681 A.2d 399, 402-03 (Del. Ch. Ct. 1996) (Allen, C.).(

“ 7o)

(321 See, e.g., Lucian Ayre Bebchuk & Jesse Fried, “Executive Compensation as an Agency Problem”, 17 J.
ECON. PERSP. 71 (2003); Robert J. Jackson, Jr., “Private Equity and Executive Compensation”, 60 UCLA L.
REV. 638 (2013).

(33) See, e. g.,» Frank Easterbrook &. Daniel Fischel, “The Proper Role of Target's Management in

Responding to a Tender Offer”, 94 HARV. L. REV.1161 (1981) ( )
)3 Ronald J. Gilson, “A Structural Approach to Corporations; The Case Against Defensive
Tactics in Tender Offers”, 33 STAN. L. REV. 819, 836-45 (1981).( s
)
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(343 See, e.g., John C. Coffee, Jr., “Understanding the Plaintiff’s Attorney: The Implications of Economic Theory
for Private Enforcement of Law Through Class and Derivative Actions”, 86 COLUM. L. REV. 669, 680 &. n.30 (1986)

( s ); Jonathan R. Macey&. Geoffrey P. Miller,
“The Plaintiffs’ Attorney’s Role in Class Action and Derivative Litigation: Economic Analysis and Recommendations for
Reform”, 58 U. CHI. L. REV. 1, 12-25 (1991) ( ); Elliot J.
Weiss & John S. Beckerman, “Let the Money Do the Monitoring: How Institutional Investors Can Reduce Agency
Costs in Securities Class Actions”, 104 YALE L. J. 2053 (1995).( )

(353 See, e.g., Ronald J. Gilson & Reinier Kraakman, “Reinventing the Outside Director: An Agenda for
Institutional Investors”, 43 STAN. L. REV. 863, 867 & n.11 (1991) (citing Jensen and Meckling).

(36 See, e.g., Bernard S. Black, “Agents Watching Agents: The Promise of Institutional Investor Voice”,
39 UCLA L. REV. 811 (1992); John C. Coffee, Jr., “Liquidity Versus Control; The Institutional Investor as
Corporate Monitor”, 91 COLUM. L. REV. 1277, 1283-84 (1991).

(373 See, e.g., Ronald J. Gilson &. Jeffrey N. Gordon, “The Agency Costs of Agency Capitalism: Activist
Investors and the Reevaluation of Governance Rights”, 113 COLUM. L. REV. 863 (2013); Marcel Kahan &
Edward B. Rock, “Hedge Funds in Corporate Governance and Corporate Control”, 155 U. PA. L. REV. 1021, 1085
(2007); Mark J. Roe, “Corporate Short-Termism — In the Boardroom and in the Courtroom”, 68 BUS. LAW.,
977, 1005 (2013).

(381 See, e.g., Bebchuk, The Case, supra note (5].

393 See, e.g., Lucian A. Bebchuk., “The Myth that Insulating Boards Serves Long-Term Value”. 113
COLUM. L. REV. 1637, 1165 (2013) [hereinafter Bebchuk, The Myth ]; Lucian A. Bebchuk et al., “The Long-
Term Effects of Hedge Fund Activism”, 115 COLUM. L. REV. 1085, 1136 n.99 (2015) [hereinafter Bebchuk,
Long Term]; Easterbrook &. Fischel, supra note (333 Gilson, supra note (33].

£407] . s

» See Lucian A. Bebchuk &. Assaf Hamdani, “Making Independent Directors Work”, 116 U. PA. L.
REV. (forthcoming 2016).
(413 See Jensen & Meckling, supra note (17, at 313.( )
423 See id.

« 157 -



2017 2

° ’
o b ° .
° ’
100 50 3 ,
b
° ’ o
N ° ’
“ ]
’ ° ’ - °
’ b
’ o
(433
’ ’
o b b
(447
° ’ o
’
’ o ’
’ - o
“ 9 457
’ , R
’ ’ ’ ’
’ o
’ o
o o ’
£46]
° ’
° ’ .
473
° ’
483
’ ’
(431 See id. at 64;(" S e
N ( ) eeeees
Did. at 70.(* ,
° s
° . s
)

(443 See, e.g., Bebchuk, The Case . supra note [5].

(451 See, e.g., Oliver Hart, “Financial Contracting”, 39 J. ECON. LIT. 1079 (2001); Philippe Aghion &.
Patrick Bolton, “An Incomplete Contracts Approach to Financial Contracting”, 59 REV. ECON. STUD. 473, 475
(1992).

(461 See, e.g., Lucian A. Bebchuk &. Kobi Kastiel, “The Untenable Case for Perpetual Dual-Class Stock”,
103 VA. L. REV. ({orthcoming 2017).

(471 See, e.g.s Del. Code Ann. tit. 8, § 211(b).

481 See, e.g., id. § 141(d).
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(491 See Steve N. Kaplan & Per Stromberg, “Leveraged Buyouts and Private Equity”, 22 J. ECON.
PERSPECTIVES 1 (2008).

(500 See Alphabet Inc., Annual Report (Form 10-K) (filed Feb. 1, 2016); Facebook, Inc., Annual Report
(Form 10-K) (filed Jan. 28, 2016); Simon C.Y. Wong., “Google’s Stock-Split Plan Would Replace Stewardship
with Dictatorship”, HARV. BUS. REV. (Apr. 18, 2012), https: //hbr.org/2012/04/googles-stock-split-plan-
would/ [https: //perma.cc/B8T9-6YBU |; Facebook, Inc., Form 10-K and Brad Stone, “Facebook Will Form 2
Classes of Stock”, N.Y. TIMES (Nov. 24, 2009), http: //www.nytimes.com/2009/11/25/technology/internet/
25facebook.html[ http: //perma.cc/AW79-7FRP]; James Surowiecki, “Unequal Shares”, NEW YORKER (May
28, 2012), http: //www.newyorker.com/magazine/2012/05/28/unequal-shares[ http: //perma.cc/R3AS-FUS3].

(512 Jensen-Meckling s ,
. See Jensen & Meckling, supra note [1J. s
(52) N s . See, e.g., Ronald J.
Gilson, “Controlling Shareholders and Corporate Governance: Complicating the Comparative Taxonomy”, 119
HARV. L. REV. 1641, 1663-64 (2006) ( “ ,
, ”); Alessio M. Pacces, “Control Matters: Law and

Economics of Private Benefits of Control” 12 (ECGI-Law Working Paper Series No. 131/2009, 2009), http: //
ssrn.com/abstract=1448164 [http: //perma.cc/ T2MR-43RR].(
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RESTATEMENT (THIRD) OF AGENCY § 1.01, cmt. f (Am. Law Inst., 2005); see also Hollingsworth v. Perry,
133 S. Ct. 2652, 2666-67 (2013) (citing the Restatement for its control requirement). .
(551 See generally Goshen & Hamdani, supra note (9], at 591.
(561 See generally id. at 588-89.
(57 , ( : ) ,
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(581 See the papers cited supra note (457,
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(593 See generally Investopedia, Opportunity Cost, http: //www.investopedia.com/terms/o/opportunitycost. asp

(last wvisited 2016-08-26).( “

57)

(600 See generally Russell B. Korobkin & Thomas S. Ulen, “Law and Behavioral Science: Removing the Rationality
Assumption from Law and Economics”, 88 CAL. L. REV. 1051, 1084-1102 (2000).( )

61

. See, e.g., Stephen M. Bainbridge,

“Director Primacy in Corporate Takeovers: Preliminary Reflections”, 55 STAN. L. REV. 791, 792 (2002).
621 See, e.g., Sunil Wahal &. John McConnell, “Do Institutional Investors Exacerbate Managerial Myopia ” 6 J.

CORP. FIN. 307 (2000).( “
0637 s
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. See Hansmann, supra note (11].
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(643 See Susanna Kim Ripken, “Predictions, Projections. and Precautions: Conveying Cautionary Warnings in
Corporate Forward-Looking Statements”, 2005 U. ILL. L. REV. 929, 958-68. See generally Korobkin &. Ulen, supra
note (607, at 1091.( )

651 See, e.g., Viral V. Acharya, Marc Gabarro, &. Paolo F. Volpin, *Competition for Managers,

Corporate Governance and Incentive Compensation” (April 2012) (unpublished manuscript) at http: //ssrn.com/

abstract=2066309.( “ )
66) See, e.g., Mustafa Ciftci et al., “Is Research and Development Mispriced or Properly Risk Adjusted ”
26 ACCT., AUDITING &. FIN. 81, 97-109 (2011) ( ) 3 Andrei

Shleifer & Robert W. Vishny, “Equilibrium Short Horizons of Investors and Firms”, 80 AM. ECON. REV. 148,
(1990).( )
673 o

(683 ( ) ( )
See, e.g. Lynn A. Stout, “The Mechanisms of Market Inefficiency: An Introduction to the New Finance”, 28 J.
CORP. L. 635, 653 (2003); Victor L. Bernard & Jacob K. Thomas, “Evidence That Stock Prices Do Not Fully
Reflect The Implications of Current Earnings for Future Earnings”, 13 J. ACCT. & ECON. 305 (1990).

(693 » See About Us, MCKINSEY & COMPANY,
http: //www.mckinsey.com/about-us/overview (last visited 2016-08-26).(*

s N N ’ ’ o

’ o”)



[ ] * * : : ( )

()
b b
(703
o ’ o
’ b A
1. o
Don-Peggy , Peggy .
o Peggy »Don
o , Don  Peggy
,Don Peggy, , . ,Peggy
s ’ Don ’ °
Don s 100% Peggy. ,Peggy
b o
b 9 b b
o b
(713 (723 (733 (743 ,
{753 {763 77 783
b ’ A} A b
y {792 s
Don, Peggy o ,Peggy

’ N £803

(703 But see Robert Lewis Stevenson, Strange Case of Dr. Jekyll And Mr. Hyde (1886).

(713 See José-Miguel Gaspar et al., “Shareholder Investment Horizons and the Market for Corporate Control”, 76
FIN. ECON. 135 (2005).

(721 See Deborah Lucas & Robert McDonald, “Shareholder Heterogeneity, Adverse Selection, and Payout Policy”,
33 J. FIN. QUANT. ANALYSIS 233 (1998).

(733 Bernard Black & Henry T. Hu, “The New Vote Buying: Empty Voting and Hidden ( Morphable)
Ownership”, 79 S. CAL. L. REV. 811 (2005).( )

(743 See, e.g., Bainbridge. supra note [18].

(753 See Zohar Goshen, “Controlling Strategic Voting: Property Rule or Liability Rule ”70 S, CAL. L. REV, 741
(1997) [hereinafter Goshen, Controlling Strategic Voting ].

(761 See generally Adolf Berle &. Gardiner Means, The Modern Corporation And Private Property (1932).

(773 See Gilson &. Gordon, supra note (377, at 889.

(783 See Lucian A. Bebchuk, “Toward Undistorted Choice and Equal Treatment in Corporate Takeovers”, 98
HARV. L. REV. 1693 (1985); Jeffrey N. Gordon, “Ties that Bond: Dual Class Common Stock and the Problem of
Shareholder Choice”, 76 CAL. L. REV. 1 (1988).

(791 See generally Kenneth Arrow, The Limits of Organizations (1974).

(803  See generally Richard Brealey et al.. Principals of Corporate Finance 101 (10th ed. 2011).( “
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(841 Del. Code. Ann. tit. 8, § 141(a); cf. Stephen M. Bainbridge, “Director Primacy: The Means and Ends of
Corporate Governance”, 97 NW. U. L. REV. 547, 557-59 (2002).( )
(851 17 C.F.R. § 240.14a-8(i)(7) (2016); see also Reilly S. Steel, Note, “The Underground Rulification of the
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(981 See, e.g., Henry Hansmann &. Steen Thomsen, “Managerial Distance and Virtual Ownership: The
Governance of Industrial Foundations” (ECGI Finance Working Paper No. 467, 2013), http: //ssrn.com/abstract
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991 See Henry Hansmann & Reinier Kraakman, “The End of History for Corporate Law”, 89 GEO. L.].
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