2017 4 Zheng Fa Lun Cong

No. 2
Apr. 10 2017

[ 11002—6274(2017) 02—058—09

[ 1DF02 [ 1A

201620)

?
@ “« ”
1
. ( Richard Posner)
¢
* . “«
” (2015DFX001) . “

“« ”

(1982 -)

”»

) 1973)
3
4
. ( William M.
Landes) o
6
7 8
N L o ! . ( Sophie
Harnay) . ( Alain Marciano)
” “@ ” 12
. ( Daniel Fischel) 1978
( »
13 P1
”(14A7ZDI133) . “

” (2016M600307) .

100 y o«
(1981 -)



. ( Harold Demsetz) o

2 59
16 P77 «
» 16 PT77
JRERZEE ¢ ) ’
( Raghuram G. Rajan)
13 P2
° . ( Luigi Zingales)
~ ~ 17
° . Margaret M. Blair
( Marg
° . ( Lynn A. Stout) 1999
. ( Frank Easterbrook) « »
14 AY AY AY
1981 « » “
” 15 °
(
1991 ) )
¢ )o?
. ( Adolf A. Berle) .
( Gardiner Means)  { »
20 . ’
. ( Armen Alchian)



60 2017

o o

. ( David Millon)

19
. o
o o
° L]
) ( Kenneth B. Davis) D
» 20
i ( polestar) " . .
( Gordon Smith) “
” 21
e}
o
. ( Bernard Black)
18 P271-276 . ( Reinier Kraakman)
° ‘“
o
» 22
(43
» 23
o
18 P277 -278
o
o
o
‘@
o
» 18 P280-281
o
o
o
o
18 P283 - 284
o
o
o
o N N
.
o
AY
.
o
o
. ( Lucian
N Bebchuk) o



o AY ?
.
27 Pas6
o
o
o
o
“ ”»
o
o
o
24 P862
. . .
28 P38
o “ Y
X
24 P913 «“ » 27 P387
° o
AY
» 24 P13
o
“© ”»
o
o
“
o o
24 Ps6l
. o
. ( Anthony o
Niblett) . ( )
» 28 P40
o o
“ ” 113 ”»
o
[43 ”
o o
25 “« » 28 PH2
o o
o o
.
. ( Stephen Bainbridge) o
o
. ( Kenneth Arrow)
26 P63 -79
o o
28 P42
( CEO ) o
o
o o
« ”»



62 2017

é“

” 18 P247

“ ( ) o

” 18 P280 . “
( °
) . . ( Henry But-
ler) o
» 18 P289
2
. ( Andrew S.
Gold) o
2
. * ( Virginia o
Harper Ho)
30
. ( Stefan J. o
Padfield) : N
. 34
31
. 35
o 18 19
36



63

20 B

20

20

@

N 90

39
°

P899

» 38

80

o

( Marleen A. O’ Connor)

39 P946 - 955

o

( Lawrence E. Mitchell)

40




64 2017

o Mt +  (Dwight Lee) 1993

18 P247 -252 » ‘@ » 44
° o

RG0 AT X
A
’ AR
BB BB IR
I
° HEOETS FBVEFRE EHE LM ROEL
AL T ' BRI E L
( Lyman Johnson)
2 °
’ ( )\ N
( David Millon) 1993 «“ ( )

43

. ( Michael DeBow)



@ Corporate Social Responsibility o
“ . : K¢ : » «
) 2008 1 ¢ : . )« ( ) ) 2008 2
K« ) 2009 .
@ Herbert Hovenkamp. Law and Economics in the United States: A Brief Historical Survey. Cambridge Journal of Economics 1995 19; Richard

A. Posner. The Economic Approach to Law. Texas Law Review 1975 53.

1933 . ( Henry Simons) o .
( Gary Becker) . (' Ronald Coase) . ( Milton Friedman) . ( George Stigler) o
David Millon. Radical Shareholder Primacy. University of St. Thomas Law Journal 2013 10.
® Frank H. Easterbrook & Daniel R. Fischel. The Economic Structure of Corporate Law. Harvard University Press 1991. Lyman
Johnson. Individual and Collective Sovereignty in the Corporate Enterprise. Columbia Law Review 1992 92.
@ o . (' Archie B. Carroll)
. ( William C. Frederick) ( Corporate Social Responsiveness) . ( Donna J. Wood)
( Corporate Social Performance) . . Archie B. Carroll. A Three — dimensional Conceptual Model of Corporate Perform—

ance. Academy of Management Review 1979 4; Archie B. Carroll. Corporate Social Responsibility Evolution of a Definitional Construct. Business and
Society 1999 38; Archie B. Carroll. The Pyramid of Corporate Social Responsibility: toward the Moral Management of Organizational Stakeholders. Busi—
ness Horizons 1991 July — August; William C. Frederick. CSR1 to CSR2: The Maturing of Business and Society Thought. Business and Society 1994

33; Donna J. Wood. Toward Improving Corporate Social Performance. Business Horizons 1991 July — August; Donna J. Wood. Corporate Social Per—

formance Revisited. Academy of Management Review 1991 16.

Ronald Coase. The Problem of Social Cost J . Journal of Law & Economics 1960 3.

Richard A. Posner. The Law and Economics Movement J . American Economic Review 1987 77.

Richard A. Posner. Economic Analysis of Law M . Little Brown and Company 1973.

Richard A. Posner. An Economic Approach to Legal Procedure and Judicial Administration J . The Journal of Legal Studies 1973 2.
William M. Landes & Richard A. Posner. The Private Enforcement of Law J . The Journal of Legal Studies 1975 4.

Isaac Ehrlich & Richard A. Posner. An Economic Analysis of Legal Rulemaking J . The Journal of Legal Studies 1974 3.

Richard A. Epstein. A Theory of Strict Liability J . The Journal of Legal Studies 1973 2.

Anthony T. Kronman. Mistake Disclosure Information and the Law of Contracts J . The Journal of Legal Studies 1978 7.

O 0 N N W R W N =

Kenneth W. Dam. Class Actions: Efficiency Compensation Deterrence and Conflict of Interest J . Journal of Legal Studies 1975 4.

10 Edmund W. Kitch. The Nature and Function of the Patent System J . The Journal of Law & Economics 1977 20.

11 Frank H. Easterbrook. Privacy and the Optimal Extent of Disclosure under the Freedom of Information Act J . The Journal of Legal Studies
1980 9.

12 Sophie Harnay & Alain Marciano. Richard Posner “Economics and the Law: From Taw and Economics”to an Economic Analysis of Law”

J . The Journal of the History of Economic Thought 2009 31.

13 Daniel R. Fischel. Efficient Capital Market Theory the Market for Corporate Control and the Regulation of Cash Tender Offers J . Texas
Law Review 1978 57.

14 Frank H. Easterbrook. Due Process in Selective Service Appeals J . University of Chicago Law Review 1972 39.

15  Frank H. Easterbrook & Daniel R. Fischel. The Proper Role of a Target’ s Management in Responding to a Tender Offer J . Harvard Law
Review 1981 94.

16  Armen Alchian & Harold Demsetz. Production Information Costs and Economic Organization J . American Economic Review 1976 62.

17 Raghuram G. Rajan & Luigi Zingales. Power in the Theory of the Firm ] . Quarterly Journal of Economics 1998 113.

18  Margaret M. Blair & Lynn A. Stout. A Team Production Theory of Corporate Law J . Virginia Law Review 1999 85.

19 David Millon. New Game Plan or Business as Usual? A Critique of The Team Production Model of Corporate Law J . Virginia Law Review
2000 86.

20 Kenneth B. Davis Jr. Discretion of Corporate Management To Do Good at the Expense of Shareholder Gain — A Survey of and Commentary
on the U.S. Corporate Law J . Canada - U.S. Law Journal 1988 13.

21 D. Gordon Smith. The Shareholder Primacy Norm J . The Journal of Corporation Law 1998 23.

22 Bernard Black & Reinier Kraakman. A Self — Enforcing Model of Corporate Law J . Harvard Law Review 1996 109.

23 Stephen M. Bainbridge. In Defense of the Shareholder Wealth Maximization Norm: A Reply to Professor Green J . Washington & Lee Law
Review 1993 50.

24 Lucian Arye Bebchuk. The Case for Increasing Shareholder Power J . Harvard Law Review 2005 118.

25  Anthony Niblett. Hostile Takeovers and Overreliance J . Seattle University Law Review 2015 39.

26  Kenneth Arrow. The Limits of Organization M . W. W. Norton & Company 1974.



66 2017

27  Ronald Coase. The Nature of the Firm J . Economica 1937 4.

28  Stephen Bainbridge. The New Corporate Governance in Theory and Practice M . Oxford University Press 2008.

29 Andrew S. Gold. Theories of the Firm and Judicial Uncertainty J . Seattle University Law Review 2012 35.

30  Virginia Harper Ho. Theories of Corporate Groups: Corporate Identity Reconceived J . Seton Hall Law Review 2012 42.

31  Stefan J. Padfield. The Silent Role of Corporate Theory in the Supreme Courts Campaign Finance Cases J . University of Pennsylvania Jour—
nal Constitutional Law 2013 15.

32 Frank H. Easterbrook & Daniel R. Fischel. The Corporate Contract J . Columbia Law Review 1989 89.

33 Henry Butler. The Contractual Theory of the Corporation ] . George Mason University Law Review 1989 11.

34 Stephen M. Bainbridge. The Board of Directors as Nexus of Contracts J . Towa Law Review 2002 88.

35  Lynn A. Stout Bad and Not — So — Bad Arguments for Shareholder Primacy J . Southern California Law Review 2002 75.

36 Stefan J. Padfield. Rehabilitating Concession Theory J . Oklahoma Law Review 2014 66.

37  David Scheffer & Caroline Kaeb. The Five Levels of CSR Compliance: The Resiliency of Corporate Liability under the Alien Tort Statute and
the Case for a Counterattack Strategy in Compliance Theory J . Berkeley Journal of International Law 2011 29.

38  Stefan J. Padfield. Citizen United Concession Theory and Corporate Social Responsibility J . UCLA Law Review 2014 66.

39  Marleen A. OConnor. The Human Capital Era: Reconceptualizing Corporate Law to Facilitate Labor — Management Cooperation J . Cornell
Law Review 1993 78.

40 Lawrence E. Mitchell. A Critical Look at Corporate Governance J . Vanderbilt Law Review 1992 45.

41  Lynn Stout. The Shareholder Value Myth M . Berrett — Koehler Publishers 2012.

42 Lyman Johnson. Individual and Collective Sovereignty in the Corporate Enterprise J . Columbia Law Review 1992 92.

43 David Millon. New Directions in Corporate Law: Communitarians Contractarians and the Crisis in Corporate Law J . Washington & Lee
Law Review 1993 50.

44 Michael De Bow & Dwight Lee. Shareholders Non - shareholders and Corporate Law: Communitarianism and Resource Allocation J . The
Delaware Journal of Corporate Law 1993 18.

Team Production Theory:

the Theoretical Basis of Corporate Social Responsibility
Zhang Xiani'  Gao Qi-gi’
(1. kai yuan Law school of Shanghai Jiao Tong University Shanghai 200240;
2. Political Science Institute of East China University of Political Science and Law Shanghai 201620)

[Abstract ITeam production theory is the further application of law and economics in the field of company law.
Different from the contract theory team production theory emphasizes the investment of employees specific assets.
To a certain extent this theory challenges the supremacy of shareholders and puts the employees in a more equal po—
sition with shareholders. After the theory is put forward it is criticized by the shareholder primacy theory and direc—
tor primacy theory. From the perspective of the theory of corporate law the theory of team production and director
primacy theory are all process theories and the process theory is regarded as a theoretical school which is parallel to
the theory of concession and contract. In these three theories the conflict between the doctrine of contract and the
connotation of corporate social responsibility is obvious. The theory of concession can provide support for the manda—
tory corporate social responsibility and the team production theory can provide theoretical support for corporate so—
cial responsibility. However the team production theory pays too much attention to the team and the production
process. Therefore looking for a more solid theoretical foundation of corporate social responsibility it needs to com—
bine concession theory and team production theory and fill industry and the community the intermediate zone be-
tween national community and company itself in order to form a more complete and interactive company communitar—
lanism.

[Key words Jteam production theory; corporate social responsibility; contract nexus theory



