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Abstract  Under the “mixed legislative mode that does not distinguish between com—
mercial law and civil law” in China there are obvious defects in the commercial law system
which is made up of commercial law norms mixed in civil law norms and separate commercial
laws. To remedy these defects China should promote the adoption of the general principles of
commercial law and realize the separation of commercial law from civil law. As for the concrete
form of legislation currently the most realistic plan is to adopt the General Principles of Com—
mercial Law while not ruling out the possibility of adopting the Commercial Code. Separation of
commercial law from civil law means to treat differently and apply different laws or the same le—
gal norms according to different legal ideas to civil relations and commercial relations. There—
fore the key to the separation of commercial from civil law is to establish different criteria for
the determination of civil relations and commercial relations. In countries that distinguish be—
tween civil and commercial law the commercial code takes the merchant” s identity as the basis
of application of commercial law norms and the merchant’ s identity involves the determination
of commercial act. In other words merchant and commercial act are at the core of commercial
law and serve as the criteria for the determination of commercial relations. However China can
identify business operators and business operation as the core of “General Principles of Commer—
cial Law” as well as the criteria for the determination of commercial law relations. As for the
system of business operation it can be regarded not as a basic content but only as an important

content of General Principles of Commercial Law.
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