X R DAL 5 2% T A il 3 L0 B TR

I

AL
<

NBRE AGEATFHEABAT TALRANTE, R 5 A8 2T 8" 6 AT,
PP R B E ETFE, A ZRXRAF AL LAHESGR A%, R, AEFTE
ZXNBHREALRBANEELEE PE/VC ¥R R TALIA, 5 LIRMBZFTEN R
B ZRIFENNRELAE, REZ S HBTHH S KAOLH B E;PERTHGH L
BAEBE N RZH TREALFRUARFZEIGRNERS, St —F, B4 N
ThoughtWorks £ &+ T £ B R M AAEATALB RN THE X H it £, RATH
B XSS RO AT EZTR, SEBNARABSRE TR LA 694 %58,
MASGBRBITZTHRE GHEEEZATAIMSRARELAKRS, W, B4k PE 5 A8 # 47
RN, L THREARRAIFALSFHEIMLAFEL L, B, LEREETEHR
TR EARFENIRALEABZLE, A AFENHPE/NCEETHLEATRE
FENE R ARTAGRR I R L

KR B FALEFRYN £BPE/NVC FELF HAEKR #F%

X #, bW R F R F AR,

BERER B R — M IV EXEERREARAASHFHER
BREFAMAARAA FHRBAEARAA MEAFAERUNGR (U THAKER
R)— 2012 FREFHAREGEFEEENIRBERRFN . 5 FHRIIEAD—
T BTSN ) B R X B 5 AR X I LA S R T L DA T R T SR
BB EAN BB T R 5L TG TR0 SR E A s R
CHRAAERET A T W K LR T A AR eEl ) Hp, R E %

(1) SRR EH (AE AT AFRMER R EROE ), (AREBRR) 2014 9 7 10 HE 7 1K; kK%
T CRASE BB B R A E T BRI BT S —— LA R E (A R ARG A A D , (B #iR1R)2013 ££55 5 1,58
133 - 140 3 T 858 (BB WIARIR KB EESHBEA) (A RAE)2014 455 10 31,5 15 - 19 |,
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RSB PE #5830 I U I 89 SRR HE R W — D EE BB IR 220 #4280 24K
MEEEERANEGLDFLAXMARLGRET - FERANERE, SZHE, K
EREEN R EH T AREERNNTARABRHNELR” BT “SEXRERET
GFRENZOCERETEEREMRRARFHR =Y — 1 ERZTEIMNNERERA
BRIRE R SRS AMTHL, BEROHARE 2T EE R A A ¥
WEE BT X TR R RIS, BB # A A T g AT 4 B AR E Rk
ERE A AR

AT, Xof B 3C ST AR B9 A R 40 0 vk #R B X I8 o 07 BUE Al (B R B LA (Valuation
Adjustment Mechanism, VAM) 8% [TARE ; EE P A X E RGBT RFEHMMES, &
AEEBERTF UM BRI B —J7E, b 3% E R 8 E L8 b2 BUE B R
BRREER) (LT RERCOREER)) 75 B " 5 & 3 #1815 T 58 % 0 B A BR
WO HEFERETANES” O XEREEANBREEZE L AR T E ZHEERAH
ZEHHE, EEREERNEMNNFAERELERBLER, AFAERFERNZENRENT PE
B, o, EASTEE TR MRS EMULXRERIELRNER, KR
B—MRIZERELR? XHEHUESARERAEH ZEEREFERTAMETE?

AWK EERSREEENLBERRALRRE., - HOUEBEERAIEERE
FREHB AR SSNE, I BN LB BEE. ENoS s XERRREBSH
(REAFD),MEXE PE/VC B ¥ 5L 5 a0 b 28 Xt 8 b 15087 2 A b B 8] B —— R 3k
AHEENRRESERE EARERSBEERAHZEPEKR . 5 =545 L 2010 4
PRI 4 M BE ThoughtWorks 87 R A 41 PE/VC SR RERAR T EGETHZ
RE&7HE L B REE S W E B AR 5 E A E 5 A AL ] e i B R ok e SR B
BES5AE\. FNHTE4 TRELBXRE PE/VC B3 LI K FE LR A EERHE
N, 0 SR X E Ui Ay b BT SUIR T A TR

RPN R — TR R E

“XTHE” 2 2008 RGO G B — AR, BN UM EEARNRS . — £

(2) “HMERRMWARMBAIREFEHNBETE R EEER, - MAEN BB REBEER, €45 K EEFR
B RMPMERER"  SATEE BER (IRERFH NEDHIHEEFFELE—RITRESH
RAIBRAR) (TR EBREMI2012 £ 6 1,5 84 71,

(3) BACHBBNE R HEEREFESN) (BRI SLEKRE)2014 F£5 4 H,58 177 7,

(4) HEE . (ESTLTXE),http://www. 360doc. com/ content/16/0206/22/27398134_533109081. shtml , 2 3¢ [ £& ¥¥ 8}
9 5 R B A 24 2016 4E 5 B 15 H

(5) ZEAREERDE(ZENRBEREAR) (PEIXTEE), AFHTAREFESF . EH MR
BRZRSCHARF, EREBRE 2006 £)F,E 22 W, TXFHFIANZENRBRREREARERS LA
&

(6) EERBREEDS (ZEXNBBREREEGRE) (FHEXXEER) LT RREFE S HF . LR RIT G SRR
BERZERESHR ST, BB R 2006 17,5 318 T,

(7) ThoughtWorks, Inc.v.SV Inv.P’rs, LLC, 902 A.2d 745 (Del. Ch.2006). iZ T #H Rt & = HIEFE R4 X PE/VC
BENERATE—MKER—=BI AXREN=FRAERRZ—,
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HEH NG AT EFAEH  LELEEER T

i A 3T 5 B I, 8 A A 7 A 3K SE XU Z ] SR B R SR 2 PE/VC |4
i e 1, SCRR A 1B 1 88 AL 1l ( Valuation Adjustment Mechanism, VAM ) B “ {5 {8 7 #&
" HINBEET KRG ARBR BN AWM EEFGHENRE, BREAAHE
YRS XU HEHSGHE . BT XMW, 155 BB SE 5 7T et R, A A
kB T A SRR L8

JRUE | PR SRR AR 10— ) 3 e X i 3 D50 B 1B VR B B (VAM) A1 ) B ¥ S 7 3 B
PE/VC ¥ #y % A TR, H5X B8 3 55 8 WL T S8k Ah B 3 7 SO, i 2 & U8 T 2002 % 2004
A ) JCBE S5 35 A1k 4 BB 52 A I TR Y — TV Ml 557 9 B BAS LG 451 i 22 HE L OF & 2004 452
ST EBBRZN LW Z R BRI R, B, AR KR TFPHEREME
SEEAM G X W R MU AR LR X — AR TZwAE L) R, B T AR AR LS K
VAR, H ik Z 55050 5 8 SO X R A & ) 5, B SCRR (B AR 0 48 R e i A 28 ) FE XY
s A U A (L 9 AL A 5 S VR R O Tk 2 A R — AR L. R b AT R
PR D Bl BT 3 2 (R & PE/VC BB ) v B o R A 2 14 o) R (4 31 2 Al AN 7 )
B FIR &R AR K X TR LR B, £ =R A [ 042 00 B AR .

— R BB SCH AR, < X B 0 AL A ) T BE BT R AR A U B AR, BB X AR AR A 1E
XM, X5 29 58 LUK R 5 1) J5 2 ) 52 B A0 Mk G4 O A o, BB X B AR A B E 4 T 4b
B, B E BORBEAT B BT 4 b BE U0 aX b O AR B X U DU R R B Al
FBHLHE” (VAM) 894 3,

Z R DR RAREE, X O A H R BB R B AN AME R D R AR
HH B B J Ay (IR ) [0 0 2% 3K, J 8 T W R A FE B AR A M oK B D SE B TPO. B 7l W 5 B
T AR R U, K AR B B i IO (R W i R Oy <AL R A R LB SR Y, B LB SR
PE W Z 20k JF o R AWM AT E R Z L, T2 LM hil” Z 2 S ] 8
3 HFE PR R AHEEEILE” (VAM) N £,

SRS S AR, M X e L W 3R O B Ty 5 R B O B R R N
BRI B AE R 2958 , IR AR SR A i SEBR BRI BE 7 , | R 90 38 5 R BT 38 3R 18— B L
FIVE A2 120 SRtk & SO E , % I Bl o] AR PE/VC 858 & R 4R 4 1), B D 3
M—ERIRITKH PE/VC & RN T i v m BB G0l 23 5] @l 5% B 18 X0 0 4% 35 i A 7
FENE G B A FR LA B ACER R AR [5) R 13 i 0 LR Se IRAE B B T, R4 A

(8) ok (XEME O 0 RN HE MM & RIS, (PR SRR 2012 4 11 A 28 B A0T ),

(9) X“MEFMENR REFERLHLBLAOEE, SDEE(FRITRLEH? — I EFBEVLE (VAM) B —
AR K TR

(10) ZWGHA R XU (B E X W 0 I BERON 5 4508 R ) , (I %5 5 & 1) 2006 4 10 A5 ,58 34 105
LR OF P EAX I , GES S 551F) 2006 45 11 #,%8 16 - 17 31,

(11) BRABER (EB MBI —R), http://www. fylz. com. cn/ljxw/201408/120140826 _1452494. shiml ; iy Bk
i BLF LA R R A 00 X LB WA ) KN R R ) 2015 5521 1,

(12) ZRBYHF .BE (BB EREAL PR, (PEERFERMA)2007 4£5 A5 10 H5H 5,58
49 T,

(13) See Ronald J. Gilson, Engineering a Venture Capital Market: Lessons From the American Experience, 55 Stanford Law
Review 1067, 1069 (2002 -2003).
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HIAC I (LA B BT A EL ) (R AE N BB % L 0RE AR 3K S A B A A e B — R A
BRI (14 #R R B 7 SR SR 5L b 3 4 & A i W R BT A R R Y A 2 TR R 55 (B R4S )
B ARSI R, WTTRA T “XTIE" BT N & B AL IR R Z R 1L

BEERHNBEDET LRB - MHOR, MXHERBNE)PFRALSGEHER
O BAIE] W ™ 263K, BT 3 X ¥ B 1 L SRR R Bl — 4R B B R 2 R SR BL BT B AR B R O
HATEBEIFEAASTREWE, FHEWAE T LR ITR AR LI LT H b i 41 5
WG A BB . X T _ERX AR K, T EHE— U B A

85— W PE R PRI A AR K E SRR AR RARZ N, X &2 K
B, BIVAR #58 b 5% s v S B B R 28 4% 18 T 5 ) BBEASL LL o), R — Al 0 1) B9 SR ML o 3 Y
FHE IR K FIEX RS M, ERTRNE(EEADEN PE & HHIE)
5 EA S AR BA K, 28 FRIB T2 5E Bk 57 B AR s A 2 0F , 2 FL X PE %
VX HEAT AN SR kb o 3K B AR — ol B 1 B Rl ST LR i A X K

5 B A 5 BAAME B R X Or M BB NI IR R, AT E S LT
B NXE Al XU ) BT (risk exposure) , A AEE BB & , B FTA B r LB T BTG
BRI, X WA A TR TR AFR R WJEE IR T S5 AT 4l /Y
TR WY, B AT Al HP B BB EE e, L AR A B s 5 ok 2 B SR B K R
B (RSt ) B0 4 R 0 X DR B 80, S T3 0 7 L B8 BE AR U o [m] I B X g 1)
BB XMHRASMERRELE S PEBUNKMEMEAREGAE—RE(NBERZIE
) B A W PE By B 1F 4 2 H e R W A o RARBL 2 Bl 2% o

WA BRE R A LA , AR 04 5T A B & 42, 1F 2R i ity B, AR
WRE A F 1 AR TOX N ST T W7 T IROAR M@ T A BRA SE M A, 5 & 1
R o8 AE BT RE R W2 R BN BRI, TR L, X4 D 1 AR TN M S A U 7 e, B B
B EARR RN R . 7R3 E K, 0f IR MO 4 b % 25 151 W | JBE [m] iz 6 R F 28 W
e AR R B Y U AR IR, AR AT R AT B Ay A1) 2 T 20 U A S R B
o B, MW RiBS T R PR —— A R X PE 8588 B #h g Rk
IPO H 4 B B BB 43 [E1 I —— B v A28 B Ve )t B8 A A 45 J Y 1) 4 o B

TRIR T AFS PE 85 % X8 i AT B8 i #4807 20 5 BT fil & 19 2> = 9k R B
o WLLAEHLBRT H AR SHE & BUH 2B PE 4 A AME IS RIS oAt LA
FEERP e B o> T s 9 YEAS A W1 ()L, T 9 B SR 19 2 R B b2 + (BT I 32 T B A
4R R

(14) % PE/VC &R &ARMZ MBS, 5 W Steven Kaplan & Per Stromberg, “Financial Contracting Theory Meets the Real
World: An Empirical Analysis of Venture Capital Contracts” , The Review of Economics Studies, 2003, 70: 231 -316;
HEEE (AR LER B SmE) , 2T R 2 0 Rt 2012 4F 17,5 210 -219 1T,

(15) TEEE (BB LX), hip://www. 360doc. com/ content/16/0206/22/27398134_533109081. shtml,,

(16) ZBRHEE(1985 ARIE)YHE 263 KA MBHAFAHR~UALBREMPBRAIE AL AR KWEN—FLS
THhe")
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NEHREAE ERAER  EELERELET

R ARNSPERAZFNBEHTEARESAXNRAREMABE

Eh T | RO A | B A | B | R AR
PE 38 i : 4 7
(1): 24 @B | (2): 4 @M | (3): 2 @ | (4): PE il 24
‘ ‘ 1% PE 6
o g PE W& | PEEMRG | PE X84 | AxEsse
AR 9 5 A BT (o Fh
PE 554 4 - VAR | e R N 5 A 4 5 R
B &4 H )

AR 2, 3 Xt I Tin A 56 1] 3 R 52 R v Y b S B fef 7

5k 1 RS 5 % - [) 9 A O 23K
TE TR TE GEA B Py i &

£ PE/VC 50 A TR M, 58 B B A A0 & BB B 20 5] il % o i) 3 22 XS 70 3
EPERA W IN . B 7ML Z 9 KR BEH AR E S, BB &R
B NGZ BB L, BAER 2 F Rl Al R R E A R AR
LR BFER KRG EN Bk, RE" T A KB 55 R AR X = 77 1 20 17 B
A ENE AT B A XS R AR IR A, B0 86 Bl i 735 B 24 w5 a3 = T O i) R K B R
B, U PE/VC AR W £ 30T 75 B [ 0 X S AR R A XU DA R R L KR TR . R
b, RENRE B RS HARMI N L REE T - BERNKRFENCREER), UEH
PE/VC 5255 Rt — 2 WA A 752 58 09 U8 45 — A Wl B SC AT, 7 D A e ot 3oF o XU G % %
VL FIRNL & . S PE/VC B3GR L UIORTES ) I, BN EH BT %
XL B % 1 P B A SE 55, A8 5 T 2 S N T00I00 P00 B 92 7 B O, A 52 i LA I R A
AR R R Y

(—)PE/VC &R ARRME RAEHR

BECORESF) G AR (D) (R ZFER), BEH2ETERSEMNE
W89~ BURAT A FZI G5 i b 9% /9 £ AR K (2) A B 9 4 S B I 3K B sl ) 5 (3) (A F
B ; (4) ORFEHMEERBL) 5 (5) KB E AR B0 5 (6) B BRAGIE B 48 N 3CA ) 5 (7)
CHUESE W KA W] S B AL L) 5 (8) KB ) o BRSO AR = T — A M Ry K,
W 1 W 48 A ok R BT R 2 A B A 4 S vk A ) R [ B SR TR ) Y AR R R DAGE I £
R AT

A3d , PE/VC U 6 5T I A R & 93 i s 9 B A7 o 8 an [ B AL 33 A & R
BTG 1 B 2 R A A C I B FA S IO S B B 4 £ {E 46 9 (2012) ) (International Private
Equity and Venture Capital Valuation Guidelines) FF 5B X &N\ PE/VC“ Z 3| B B M

Ronald J. Gilson, Engineering a Venture Capital Market: Lessons From the American Experience, 55 Stanford Law Re-
view 1067 ,1076 (2002 —2003).

[ KU 8 B Pp 2 < (SR B MU BB R Y& TR) D (e 38 303 AR ) |, b BT R B 4 U 3 45 B b 350 T 428 U B LB
BB R R S RGHE, A AR 2006 4208, I ARATH o

(17}

(18)
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BEUEFREZHKILRAR" ) OREA R BAFIS, B HZ 2 R E R LM AT
BRI A BB MY R, PE/VC B BRI 4 H bn 2 81l Al 5D PO T B H , T 3
B R AR 8RR SRR EMN, B RTE S FEAR LR EMNAFERIT R,
FEAL AR 2% Fl R BB L A S B S, 45 SRR PE/VC BB AR OR A D 898130
RYET —DRMBZSE . 5—T7 T, 5 E Ak 55 KU BB RAE =M L4y, M 2
) ¥ T ) B SRR LR L b 9 IR AN i R B A — 2 LB Bl 55 AR A M 2R AT B S
A FMER “HEINN A F 7 E RN 2 FE SRR A B A R RAE R AN R R &
BRI FRIF A A B AR R AR AL | S BUBERAUHL U & 20 R i,
Z R B HE 5 IR 1 75 2 AU N 2 7]k 3o b 38 ) By Ao

PAARSCRT R T8 B AR R JE I S 1o 52 B KB TT /R JE R M 2 R 96D 56 1. 40(6) 2% %
A AR IR RE A R T Ry, B ERE R B e B (A
B BRAD ) #e B 45 AR, B3 0 IR B ) 4 T 7R HEL6R 55 o 20 e vl DUR BUE 45 BRIR &
Ji BB 77 3K, AT AR 0 | e A EL At U5 IR B AR T R B SR 5 B R A
Y4 AR , DL B HAl 7 3K . 720 fiE42 80 EAUR (BT R R LA ") FF T LIk 2 B
A (BVBLAS B B A ) e 2 3 4 B AT o, i S SO T B BE O BR L ZEoR A2 R X R #E AT
R AT AR REA R R REEE S . X — SR B AR R R 2 B0 22 Rl B

TE— SRR R M b R AL LM AR E B AR HE E R AR AR, &
“FE BB AR/ AR AR (B2 R AR AR R SR AR SR R A ) 5 T AN AU AR B TE N
T B BRAS SR R A (M S5 LU R YE AR R T = U T O EESR, X4 R A BEAT AN T b
ST S S T A A 2 et R R KR B B e OR YA TR P R B R R AL R
FETEAIIN 2> B s B R SR LI « AL 4 M EE B B VR A A A A B B R, RE A
R 4L B BB 2 JE U3 A A BB 1 o AR S, N 2% W) 9 45 1k 70 21 B0 I e, R 3R 2 W 3 2
— 58 B 25 A A )R AL B B 7 A AU i Bh T 125% o IR UK, YN 2 R FE M
OB TN R STAT o 40w [ e 2R, R X R 9 SO AE R B AR N i A R R AT A
T 670

(19) International Private Equity and Venture Capital Valuation Guideline, Edition December 2012, http://www. privateequ-
ityvaluation. com.

(203 MAHAREIN FARME " HABHEL T AKX, BER RR THEMNHEHSSHRITE. 2REER
BREhS (FERRREREA R (FRICTRAE) HHARERESF AR T RBHX B TR
R4 U %, B8 IR HE 2006 4E AR , 45 200 - 205 T,

(21) Cal. Corp. Code, §500(a) (b) (“ R (1) R # B A (retained earnings) %5 T Sl i AP 8 2r B , 50 (2) 443K
FARRE™ BBELETRMH 125% , ARFAFFZ2LETHRSAREAWNSSIHEETBATRATBKEH
BEF B, SEB R EMBARSRE, WIS ™SR ABMLF R 1.25:1, AR WATERRGIER") U
& Cal. Corp. Code, §501. (AR FEEARBERBEEES.)

(22) RERBEFDS (REXNRBFTRES ) (FIIOT A , 6500 KA I E 5 B | 16 50 68 00 b & XU
R H RS R HT, L IR 2006 4548, 55 202 - 203 T, S hn M 5 4% B4 N 2 7 8 7 ) ¥ 4 il 4 ) (e A
EHERH—THRRA, SR (XA EEARERENZESBE—ETHLEBRAAKRED, CE
W )2014 F5 S 3,4 32 - 56 T,
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(=) 5 446 R 9 5k 6 2 A 18 —— & 3 Bk AL )

MORTEL ) LA R % 1T B 4 55 A8 ol 2 e R %5 092 66 1 7 28 45 7 ( Fenwick
& West LLP) & 1 R 16 () MR B ¥ & R & SR B , % 1 PE/VC S5 IR EE &
S 7 4 DL A0 LM B2 28 8K —— B ZE B 898 4 0 5 3 B o 98 A 0 9 0 10 5% A, 24
AMIE PE R H A TR,

BB A2 AT, 3 AR LB 4 T 4 A IR o 5,
EHRAERE ,FERRAKREEREHF B O RER S0 3[R, LK, 16
AL AT B BB, AL F BB E A A E R, PE BHER LS MES B A
B T A 5 U, A KR 0T 4 PE 5 Rk 2 A G R A R R,
75 3 R T A0 9% 4 FE M, P At A T RE X G B MG B4 Fh RS RO FR 0, MR iy T
EEWRE R S (5 BB, B T LE i 3 5 75 4 i R A2 T
FERAEL L b B 43 i 2

EH DN, B T RSN, B R A P4 RS S B B R E LT 2 E A
B VA ) B OV TE R 0, R DL B 5 R R Bl ol JL P 2 Rl A B A
G BN ORI . X T BE — T BUL RO AR, 355 & 7 B AR R B, SRR,
PE/VC 4 ) B35 (B0 58 22 90 0 28 95 0 J2 43 B VE ML) ( staged finance) , Bl PE/
VC BEPE B 4 e U T B L 45 022 HE S R A 4 1 50 £ L 6 T Rl e 1 351 2 (20
CEA S E I, B MR YA AT O AN R 2R
VAR e 5 BN 38 A

EAWBENH T, PE/VC BB 4 E T8 K, B — B U B 2 &L A B A B
RN BB , A AR I 4 9547, (T AR — R (BB £ A) ; PE/VC
RERMET —RESBRTAH BRI . SRR YIS TET PE/VC
Ve — 7 (AL SR, AT I /1N 0 R 0 95 R A B O D B Y I T A
SR — W, HAT T TR RS , PE M1 E A ERA M T A, 345 R AR
L BIHA 0 B 8 T VR 100 0O SRR Y BB S R HE 5B R R R AR RS
B 2 B0 0 X ), 76 R A 548 7 2 180 it 7= 0 3h 60K R P B S B 0 2 4 R R 0
£R, BEHOEESMEAAT, BLGRENELEA, FEEETETF R RAR
& SEREHE AL R (MR SREMYEA ) | T 5 4 7 X 18 B AR 7 (R ) — 384> #0 1
o B, SR VEHLA 5 2 M b AT S 5 R LA ¢ BRI B h AT R
(Earnout) 5 “ 50& 34" ( contingent payment) 4¢3k — % , 4 8 T 7 . 2 75 4 8 JR Y A< bk 4y

(23) HEE (ALY, htp://www. 360doc. com/ content/16,/0206/22,/27398134_533109081. shtml,

(24) Ronald J. Gilson, Engineering a Venture Capital Market: Lessons From the American Experience, 55 Stanford Law Re-
view 1067,1078 (2002 -2003).

(25) XIS (W ELFHRT)E—X B S HRER)  (EF2)2008 55 1 5,5 75 |,

(26]) Ronald J. Gilson, Engineering a Venture Capital Market: Lessons From the American Experience, 55 Stanford Law Re-
view 1067, 1078 - 1079 (2002 -2003).
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ditn (AR ) 3K 382 5 8 v A5 AR X R LA B O S ) AT T 9 e R A g 2

PLAER , BEE 1 5 4 F 89284k, SR B PE/VC SCER AR T 4Rt BRI BI 3R [ 52 55 o Al
B REILE, RS WG — B 8] (0 — 2 BE) 4R 5 Bk SK - F 1 2 25 40 A B B9
W 28V 5 4 AN AR A S ik TR AT 75 2 T I PE AR 4%, 38 I M08 R R & X PE B %
FHTRAME, TR PE A M0 B m S (I ERE 1 BB B #
SRR S A, S U R S R R R 2 BB ), AT S PE oA BB R R
AR LE 1 200 e b R R A S A AR R R R 2 B, T — B R R B A
HEATEBE GEE & RE B 850 A ) i, 30 85 80 52 5 8 2R 15 WA By 1 o b 2, B
PE/VC £ A 7 B9 i & 4% 3K ( Ratchet protection) , i #2 Z% 3K 5 7E B7 1k 4 MV 5 #2 LLJG 3 A9
BLBE T LUER A M TR AT R B AT E A MR E 2t . EEEE MR R
P E MU IR IPPIFFREL . TR —Fh ORI R, 32 ORI B UE 27 7E B S A R BT R RT RAERAR
R 2 RSN AR T AR AR BB R AT IE SR B U A% o X T 2 AT I AT B
HEFF , AR UESF B 55 B AR 2037 R ATIE R MU BC R 4 o TE28 AHRIT T, 2RI IE
FHHETMAE R KT E RGBT RAT B A BB is B — A R TR IER) 16
B 0B O (R 2 T8 A5 18 22 57 T 48 B 000 oy T AN B2 Rl IME 7 1 AR O ol 3
FRAS R B 7 SR AL TR A2 i - W AR 4 4 SR U Y

(Z)PEREHABEARRHN— “GETAILTE”

BT PE/VC G REE GBI HLH 2 PE IERERNEZEEHN - TMRELER, =
i B AL A IR H SR R TPO | B 25 Mo At 2 @ B2 Wl BE AR B ik 3 AN Al AT i g 4% ) JBE [
PE {5 R SEi. (RTERFD)FE(BEEH) (A FER) Mo A L T8 B E &K
(redemption rights provision) ,7E 3¢ & , B {77 [B] J8 ( redemption) — M 2 45 K #5 & Rl 8L A R &
R, H1 28 A & Bl B 55 R T SR B AR B A A9 B 5 BB [E1 I (repurchase ) 38 45 A 7] 5 LR
Z 1) B R R B 3K SR AL Gy, ANV G 1B W o T R TR 1 R T A A R S U B £
G P R, A S B9 DI S STAR R 2 S i o 2 BR Al o

LACBRE A ) A ), o mIEA &M E T "R E[ % A FFHI5E B
RIS, B A BA F 5 AR RT R R T 46 , LA 2 T 6 W S8 4 [ hn B A R AR MR A 19

(27) FE“BAFBES AT R ZHEH, A5 WITAE — 2 8IS, BT 7 S H A i — 34 (an
60% ) , RIS RKAMEHE TEAARE PO A& E LGS AT, WEBEXTHERAN 10%, SR
Ronald J. Gilsont, Value Creation by Business Lawyers: Legal Skills and Asset Pricing, 94 Yale L. J. 239, 262 - 264
(1984 -1985),

[28) James Walker, Private Equity and Venture Capital; Navigating a Difficult Market, in Understanding Legal Trend in Pri-
vate Equity and Venture Capital Market, Aspatore, 2011, pp.67 - 68.

(29) James Walker, Private Equity and Venture Capital; Navigating a Difficult Market, in Understanding Legal Trend in Pri-
vate Equity and Venture Capital Market, Aspatore, 2011, p.78.

(30) ZAMEME (FAELER FER SRR , SR W R 2012 457,58 217 T,

(31) HEM PE/VC EFLRBBR T AU, FE PE/VC & [ o % W4 8 BA Lo 1 89 % HE , 6 00T 3 B A9 AL AD
o BTURAGH S &, XFBAMER 7 0B F R BB AR GER BRARRRE) Hib B4R A% PE;
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Preferred Stock, 161 U. Penn. L. Rev. 1815 (2013 ) ;Charles R. Korsmo, Venture Capital and Preferred Stock, 78 Brook-
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[ Abstract] The mainstream reading of the Chinese Supreme Court’ s judgment on Haifu
Case points to the dual courses of judicial treatment of VAM, i. e., the VAM between share-
holders would be fine while those between the shareholder(s) and the company would not sur-
vive judicial review. Besides, the criticism favors U.S. courts’ support for innovation and free-
dom of contract in contrast with Chinese courts’ conservative attitude. Through Haifu’ s lens,
however, we can see that, in the U. S. legal practice in PE/VC, cash-compensation by the
company is not used as a tool to overcome the difficulty and uncertainty in the valuation of initial
investment; rather, staged finance and the adjustment of shareholding percentage have been
preferred. The Delaware Case on ThoughtWorks shows how U. S. judges would apply the princi-
ple of capital maintenance to the redemption of shares, which further highlights the misreading
on Haifu judgment. The core issue in VAM cases such as Haifu is not the legality of the con-
tract, but the possibility of the performance of contract, the analyses of which depends on the fi-
nancial situation of the relevant company. The VAM between the PE and the invested company
would definitely pass the legal test in case the performance of VAM would not hurt the capital,
nor cause insolvency. In sum, both the mainstream reading and the criticism need to be re-ex-
amined and an efficient PE market does not necessarily lead to the abandonment of the principle

of capital maintenance.
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