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Abstract: The instrument is negotiated by indorsement and delivery. How an instrument has been transferred is the
chosen by the transferor and transferee. InU.S. A if the issuer or holder has involuntarily relinquished control over the in—
strument it seems that he should be unable to assert as a defense that it was not issued or transferred. There seem to be
two basic approaches one is that deliverer has voluntarily relinquished control over the instrument another is that control
or ownership was obtained by transferee. The purpose of the rule is in favor ofnegotiation and holder in due course. Delivery
is always negotiable way of bearer paper or black indorsement paper. But our negotiable law ruled that it is invalid if the
payee is black of the draft or note and if there are black indorsement. However an instrument is treated as a negotiable
instrument because of negotiation. So no matter what the instrument is negotiated by indorsement or delivery the holder
has important rights which include the ability to negotiate the instrument further and to enforce the instrument in his own
name. The validity of delivery should be admitted.

Key Words: negotiation; transfer of possession; bearer paper; black indorsement

: DF438 TA
DOI:10.16290/j.cnki.1674-5205.2016.03.014

o 1 o
o 2011 10 8
500
0 2012 4 8
2011 11 23
() o
( ) (
12015 -09 - 15 ) o
( 12BFX096) .
( JDF1401) .,
(1971—) @ (2012)
34 (2012)



- 146 -

43

(

)@

o

(

o

)

( transfer of possession

(

@

(

27

)

)

N

30

(

))

49

{ »
{ »
(1)
(2)
(3)
(4 (5)
»  (6)
(8)
2.
{ »
@ K« X
50 c(
2009 12 B
2012 2
) “ 730

@3 See UCC §3 - 201.

32

VAR

2001
)«



- 147

2016 3 ( )
. (12)86 << >>
o ®0
“ ”»
o ?
(9)
o CSDO
§ » o
(12)81
“« »
(10)77 -78
@O
®
. @®
“
v Ao @ See UCC §3 - 201(a)
120 T App. 3d 36 458 N. E.2d

@ See Douglass v. Wones

514 76 1ll. Dec. 114 (2d Dist. 1983)

@ See UCC §3-420(a)



- 148 -

o Patterson
Livingston Bank
@: Guttman Na—

tional Westminster Bank

) o

UCC §3 -804
®,
@,
®o
@0
@,
o Trustees of Danvers Literary & Li-
brary Ass’n  Skaggs
®,
©@

¢ ’
n” (11)50
(13)29
o
°
o
o
o
@ »

o
o (

(@D See Charmglow Products Inc. v. Mitchell Street State Bank
687 F. Supp. 448 ( E. D. Wis. 1988); Charmglow Products Inc. v.
Mitchell Street State Bank 687 F. Supp. 448( E. D. Wis. 1988) ; United
Home Life Ins. Co. v. Bellbrook Community Bank 50 Ohio App. 3d 53
552 N.E.2d 954 ( 1988) ; Patterson v. Livingston Bank 509 So. 2d5 5
UCC Rep. Serv.2d 134 ( Ct. App. La. 1st Cir. 1987) ; Guttman v. Na-
tional Westminster Bank 146 Misc. 2d 391 550N.Y.S.2d 812 ( 1990)

@ See Patterson v. Livingston Bank 509 So. 2d 5 5 UCC Rep.
Serv.2d 134 ( Ct. App. La. lst Cir. 1987)

@ See Charmglow Products Inc. v. Mitchell Street State Bank
687 F. Supp. 448( E.D. Wis. 1988)

@ See State v. Barclays Bank of N. Y. N.A. 76 N.Y.2d 533
561 N.Y.S.2d 697 563 N.E.2d 11 (1990) ; Caviness v. Andes & Ro-
508 S. W.2d 253 ( Mo. App. 1974)

35 See Midfirst Bank SSBv. C. W. Haynes & Co. 893 F. Supp.
1304 ( D.S. C. 1994) ; Bloempoort v. Regency Bank of Fla. 567 So. 2d
923 12 UCC Rep. Serv. 2d 593 ( Dist. Ct. App. Fla. 2d Dist. 1990) ;
City Nat’1 Bank of Miami N. A. v. Wernick 368 So. 2d 934 ( Fla.
App. 3d Dist. 1979) ; Lazidis V. Groidl 564 S. W.2d 453 ( Tex. Civ.
App. 1978) ; BillingsleY v. Kelly 261 Md. 116 274 A.2d 113 ( 1971)

© See Borgonovo v. Henderson 182 Cal. App. 2d 220 6 Cal.
Rptr. 236 ( Ist Dist. 1960); Gray v. Baron 13 Ariz. 70 108 P. 229
(1910) ; Jacobitz v. Thomsen 238 Ill. App. 36 ( 1925)

(@ See Schranz v. I. L. Grossman Inc. 90 Ill. App. 3d 507 412
N. E.2d 1378 ( Ist Dist. 1980)

® See Trustees of Danvers Literary & Library Ass’n v. Skaggs 280
. App. 125 (1935)

©@ See Lewis v. Palmer 20 Ill. App. 3d 237 13N. E.2d 656 ( 4th
Dist. 1974)

berts Bros. Constr. Co.



2016 3 ( ) e 149
) R On
o . { p)
A
A 1.
B
B
A Bo o
A
0(3164 B A
®
(15)142 - 143
(12)85 .
? ¢ »
(16)551(17)363
(14)
; { Yy 119
{ » o
(15)5
o<< >> I3 ”»
) ( ) 86
87 68
87 N N
( . 2
o 87

[

@ See UCC § 3 -202(b)



* 150 -

. « ) 45

( »

» 119

? ( ) 87 1

»

(

>> 86 “ »

“« ”»

) 0
( i

(
( i

)

»

( »
(
(
(
(
bi
’ ?
»  (11)139
()
. (11)183

) 30
31

o

» (11)180



2016

3

- 151 -




* 152

(

C o
, C
A
A D.
C
B
C. A
»
¢ ) 49



2016 3 ( ) <153 -
21
(13 (
19
()
¢ )
( - «
»
()
1.
1. (13 »
4 »
¢ » 85 “ 7L
»
2
. 85 87 1 o »
(13 ° <<
2. »
( )
{ »
3. 2.
. << ”
» co
K »
@ « y 19 ¢



- 154 -

o « » “ o
"
»
0 ( )

22 76 D

30 2 -

87 1 “

X
(1) ). 2009 (12):110 -120.
2) . 2012 (2):146 - 151.
3) . 2015 (6) : 60 -68.
@) (D). 2012.
5] (al. 2005 (1):123 -125.
©6) — » 30 . 1999 (5) :96 -97.
(7] ) ( ) 2000 (3):37-40.
8) N N al. 2015 (2):83 -86.
9) . . 2003 (10) : 153 - 155.
(10) . M) . : 1998.
(11) . ( ) (M. : 2001.
(12) Wayne K. Lewis & Steven H. Resinicoff The New Law of Negotiable Instruments (M). Virginia: Michie Law Publishers.
1996.
(13) . M). : 1987.
(14) Marion W. Benfield Jr. & Peter A. Alces . Bank Liability for Fiduciary Fraud (J) . Alabama Law Review. 1991 (42):
475.

(15) M). : 2000.
(16) (M). : 1996.
17) (M). : 1998.
(18) Donald J. Rapson. Loss Allocation in Forgery and Fraud Cases: Significant Changes Under Revised Articles 3 and 4 (J) . Al-

abama Law Review. 1991 (42) :435.



