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and social properties under the regulation of civil law. Legal person system should be recon—
structed to get the civil rights and obligations of all social organizations under the regulation of
civil law. The independence of commercial law should be fully respected so that people are
endowed with a wider range of rights in doing commercial business and go creative in social
and economic affairs. People in the commercial community will have more clearly-defined obli—
gations and responsibilities so that innovation and profit-making will be made reasonable and

under the rule of law.

On Legislative Positioning of Commercial Behaviors under the Background of Civil Code

Legislation in China

WANG Jian-wen

In legislation of general rules of commercial law within the framework of a civil code there

are problems to solve among which is the legislative positioning of commercial behaviors.
Though taking legal acts as an institutional basis commercial behaviors have their own peculi-
arities which may not be specifically defined in the general legal system thus the necessity to
set up the institution of commercial behaviors with which commercial legal relations may be
regulated properly. Through an examination of the way to define commercial behaviors by schol-
ars in China what can be certain is that in the making of a Chinese civil code it is necessary
to learn from foreign experience and to clearly conceptulize commercial behaviors and their way
of being defined relating to Chinese legal system and the practice of market economy. Now
that an “operator” is an alternative concept of a merchant in the commercial law  “management
behavior” may be considered as an alternative concept of a commercial behavior in the commer—

cial law.

The Technique of Abstracting in the Making of a Civil Code: Its Logic and Approaches
ZHU Yun-yang
The technique of abstracting called Ausklammerung in Pandekten mode of legislation is often

used in the making of a civil code throughout its general provisions and the specific provi—
sions. The basic logic of this technique is establishing the typical and abstracting the general
concepts from the typical contractual relationship. And then with the concepts gradually super—
imposed a civil code is formulated with logical systematic and concise civil law rules. Differ—
ent general provisions of a civil code are thus decided by different approaches of abstraction
which have a substantial impact on the structure of a civil code. The concept of legal act is not
only the product of the abstraction technique but also the essential content of a civil code
meaning that it is both of technical value in the establishment of civil law rules and of practical
value in the construction of a legal system. Following the tradition and using the abstraction
technique will be helpful in the realization of the original intention of the codification of a civil

code with the spirit of self rule of private law.



