DOT :10. 160947j. crki. 1006 "021. 010. 0. 00

?x

—&m/KRE HEHRFE" WLy

=
Nu
pi=

Bk RN FER. £ LRAHEANER vEIL TERAARMBELZES M “ BHRZE;
AR EANER EXELTEERMEAABEE “ BEWBARAE. FE MK KL A HKug 2
EORF VI HRF. AMTEBRNT FFRANEE TR, BEFREY “E R0 wE ZEL Ex
BHBT AL IR, RMANFEHRAR  BRIE Bk, FTRNEZE RS FPEHEE TLH e RE
FREE FEREEEM. HAEXWEAREEFREGEE F¥FRINE “TUSFEELTHET”, &
RCREFRZIANET. WRFELF S TERBLIANEL SCF O BEALFNFERELF S LS RE
R H. WEFNAREL bAAaER/ REHEEXE 28 (Hx) BBFNREZLKNE R, EH
THEABETERXFRINSG EHEF “BRRGEY, EFHE NEERARAGET EL IO BT
M, MW BRI FER CANEMNT, EBAR FHMAAEERNL

Bk EE BB #F

& HEARN EFBRL ARAFEFRAX R

AIE “RMGT R 2R KA %, —— Chaim SaimancD
b RMFEF, BEL IR —DERGF AL, ®HAFH & TH

W, ALEFRRGBEIE — MEIRMNE 5  RREB 2R — kAR

REmAEZ M F RELE. — Larry Gawin®

* 2009 7 “

. « » s

@®  See Chaim Saiman, “Beyond the State: Rethinking Private Law”, 56 4m. J. Comp. L. (2008), p. 691
@  See Lany Gawin, “The Strange Death of Academic Commercial Law”, 68 Ohio St. L. J. (2007), p. 403

- 155 —



2010 4

’ ’
“ ? . ( » ( « » .
H \ H H
...... , ,, , L
» << » . . , « 2
®
s s o
’ ’ - °
Villanova Chaim Saiman 2007 “ 7
) ) “ ” PLany Garvin «
» .20 60 N
B ’ ’
) @ o
Larry Garvin s (AAILS-member) )
1965— 1966 2005—2006 40 , ;
( .7
1 40 AALS-member ®
1965— 1966 1975— 1976 1985— 1986 1995— 1996 2005— 2006
241 453 392 434 427
100 188 163 180 177
227 703 691 800 957
100 310 304 352 422
46 137 113 197 343
100 298 246 428 746
) 100, ,
; ( 2).9 ;
1965— 1966 ) . 1975— 1976 2005—2006 ,
s ’ s
® ) ; ) « )
; , « ) , { »; { » “ 7,
, . « oM ,
. . s 2009
@ See note D.
® s 3 . See mote @.
© : Intoday’ s environment a scholar choosing to work in commercial law sends a strong signal to his academic wlleagues that he as-
pires to be a legal technician rather than a high-end academic theorist See note .
@  See note @.
® s 1965—1%6 s 100, s
@ See note @.

Todd6, 7



L@
2
1965— 1966 1975— 1976 1985— 1986 1995— 1996 2005— 2006
100 100 100 100 100
94 155 176 184 224
19 30 28 45 80
’ ° ’ ’
« »
5 ’ ’
[13 2
o ’
« » , « » « » '
« »
’ ’ ’
N o ’
’ - ’ °
’
’ ’ o
’ ’ °
y y [13 2
. . ?
Q)
ay
’ o
« » « »
’
“ 2 s ?
@
’
(&}
o ’ ’

b

, Christopher Columbus Langdell

@ (The Ameri can Bar Association)
5 1975— 1976, 3702 ; 1985—1986, 4881 ; 195~ 196, 3675
. See note @.
ay 199 . 4
, : PE
» ( ), 2006
; : K »
), 2008 ;
{ » (21 ),
: ( M 2007
2002 ;
® ) ,
: K P «
(&}

’

; 2005—2006, 7172

» )
2004 ;
H : «
2007 ; :
4 »,
2009 ; .
H : «
1829
» 2010 1

: 1965 19%6, 22

’

1999
« — :
M 2006

2008

»,

157



158

2010 4
@
s o
[ »”
’ , o
43 ”»
s
.0 , . Redlich . Langdell
« 2 ()
o s
Gee &Jackson , langdell ,
. A Z Reed , “ L0 :
s
. Mark Spiegel
©
s s o ’
43 »
’ ’ s
@
b o
, s . , 1919 ,
MBA , .
’ s
« » @D
s , o
3 ”
b
« »”
o b o
b . ~
[13 2
o s
o b b A
s o , N
s s
<« ”»
o s s s
@
’ , o
b o b
o b A
3 ”»”
s . o ’
<« ” 3 ”»
s o
@ Mark Spiegel: { : M « Pamela N Phan : {
— M 2005 s 24. 28
® @ 31
© J. Redlich, “The Case Method in American University Law Schools”, 1914, p 58 (Y 30
() Gee &Jackson, “Bridging the Gap: Legal Education and Lawyer Compelenq , B Y. U L REV (]977), p- 695 p. 756.
() 29 .
@ A Z. Reed, “Training for the Public Profession of the Lav”, 1921, p. 379. 3 30
©) @ 31
D @ 30
) . « %o L » 2010 1
@ s . .
, , : K
M 2010 s . 1



s . @ , Jane H. Aiken

b
b b
@
o ’ o
. « ”
b
[13 2
N ’ N N
° b -
N ’ N
“ 2
« » @&
b b
[13 ”
« » @
° b
( ) b b o @
30
[13 2 [43 ”»”
b b b

3] @™ 37

@ @ 38

) 3 39 .

) Jane H Aiken: { », (Y 3

@ s , « 7 , 201

{ « M. { - » 2000 3 28
@ b . .

29 « »
’ ’

. . , “ "M http: //
www. cuplfil com/ show. php? ArticlelD=562 2010 4 27

30 . « » ( ) s
. o ;L ;2 B



2010

4

bl
b
B «
b
° b
.
b
’
[44
.
b
b
b
.
b
b
A Y
b
[13 2
b

2001 .

« ”
.
° b
b
’
b °
[19 2
b
b
2 [13 2
o .
[13 2
( ) ,
b b
A 3
’ ’
’
b
b
° b
b ~
N ’
/ — .
« 2
b
[13 2
o b
b °
[13
© H
.
»
.
. : K : ce ),
: K s 2009 .
? s
) ‘7 N «



» 3
b o b o
«C D
, -
b b o b
3
— @ ) ( ) ;
o b
s [19 77’
. . , .
N o b M
[59)
b b o °
b «“ ”9 o b
. ) ( )\
( ) ( ) B
b b ’ b b ’
H ) ° 3 ) D) ~
4
b Al o b
« (juristc jurisprudence ). o ,
’ ’
®
b o
s (moralishe) + (ethische ) /
(politische ) + (pragmatische ) LY
2] : », 2005 .78
® : K Pa « » 2006 4
3] [ ] ° : » ; 2003 ) 107 .
& : K M ; 2002 s 4
® Robert Alexy, The Concept and Validity of Iaw, Clarendon Press 2002 pp 126— 12§ .
—_— N hitp: // www. chinalawedu. com/news/ 21601/21712/148 2007/ 10/ 1i834312228190170021034-
0. htm, 2010 4 27 B
1) : — P € » 2008 2
40 : K », 2006
() 3.
® 55%
(5] : : M << » 2000 9

-. 161 —



2010 4

b
b
b
o ’
”
o b
b
b
b o
. Browne Wilkinson
» @
o b
[43 2
b
[19 2 (13 ”»”
.
b °
b
b b
’ ’ 3
b
[ 2
N o
b
o b
[13 2
) b
b
b
b
b
@ , « » 16
(5] Browne Wilkinson FMLC

Roger McCormick: {
sTodb2, 7

»,

b
« ”»
s
s
3
o
’
s
13 »” 13
o s
o
b
13
s
[
s
o s
s o
o
N H
b
’
o
’ s
o
b
o s
9
o b
o
’
s . .
Sir Roger Toulson .

2009 . 16 .



@
s ° ’
2008 ) . N ,
43 ”»
’ s °
b b
9 ? .
« 2 ()
’ ’ ’
« » @B
b
®
’ ’
’ ’ . o
; ; S 2
)
s ’ ’
N L2
’
]
D H )
...... . D
’ ~ ~ H
>
o b
b8
s s ° ’ ’
s o ’
b o
5D
’ ° ’ ’
() « M { M 1997 , (o]
© , , , «
DA » ( ) 2008 6 . ,
, : K M
{ » 2010 1
@ . .
® . K », ® , 1 .
il : %o« » 195 4
) N Derek Bok s s .
Derek Bok, “Anmal Report to the Board of Overseers”, New York Tims, Apr 22 1983, Cited in Robert A Kagan & Robert Eli Rosen. “ On the So-
cial Significance of Large Law Fimm Practice”, 37 Stan. L Rev. (1985), p. 399 52 4 .
@ See Robert W. Gordon “ Bargaining with the Revil’s 105 Harv. L Rev. (192), p.2047. 52 94
63 See note GA
& See Lawrence S. Krieger, “Ingitutional Denial About the Dark Side of Lav School’s Gal Educ , 2002, p 117. 52} n
% See Peter. Mattin & Robert W. Gordon, “Of Law and the Rives and of Nihilism and Academic Freedom”, 35 J. Legal Educ. (1985),
p-k p8 2 94 .
B : », o ., 32
5D . s ,



2010 4

b
)
. B
b ’ b
)
b
b o
M M
o 9 3)!
60
?
? —
+
( ) + 9
( + )
? .
?
) .9 (
b o
y 60 [13
b} “ ” : K LD M, ® .
) « M, 32
() ,
) 39,




’ ’
» 02
o
’ ’
’
A
« »”
’ s
’ ’
’
, ? ,
«
2
s s
’ ’
’
’ ’
’
13 ”»
’ ’
’
’
’ ’
/ ,
[ EEZ% 0]

. Chaim Saman, “ Beyond the State: Rethinking Private Law”, 56 Am. J. Comp. L. (2008) .
2 larty Garvin “The Strange Death of Academic Commercial Law”, 68 Ohio St. L. J. (2007) .
3 AtEAFEFRSE: (AR TR ERERE), AUAF HRAE 2010 F 8.

4 F@#. PamelaN. Phan % ( LERBEZBEALWEA— VAR EEAFTHERD, 8 H IR 2005 £ K.
5 fER (YR FENGEZHFD, FEBEAFE R 2005 £ 57

6 [ & Fa-fud. CEFAER), BEZRE FH0 H1E 2003 £iR.

78 TR ( PEBESRE ZH, FEIEAY R 1997 F K.
8
9

FER: (B EHXFSNEAR —URETEHNELD, & (FEF) 2008 £5 2 .
. ARE . FEE (b EFHTSAELFANEE, R OEFR G142 LR) 2010 £% 1 4.
( : )

-.165 —



JURKST

nizations and corporations have gradually undertake various social functions, however, these do mot change the es-
sential attribute of private legal person, and the law of organization and corporations do not become the so-called
“the social law”. The social law is a mutual consultation mechanism among heterogeneous members, so far it po-
vided a limited and particular protections to the special members of society, but differ from the law of private or-
ganization.

Keywords Law of Private Organization; Private Rights; Collective Rights; Freedom of A ssociation; The
Social Law

Ye Lin, Ph.D., Professor of Renmin University of China Law School.

How does Commercial Law Deal with the Practice :
Towards to the Hermeneutics of Commercial Law JIANG Daxing °155°

Commercial law is a practical subject. In some countries that without commercial code, scholars were eager
to close to practice, and in some other countries that have commercial code, scholars even deeply engaged in the
“dark and technical comners of commercial law” because of too much practice. In China, there were two tactics to
deal with the practice crisis — case teaching and legal clinic teaching which in general strengthened the legal edu-
cation to practice. And for law school it was the main mode to go to professionalization. This judgment was some-
what misunderstanding. Case teaching and clinic teaching are all methods of “theory training” not only the prac-
tice strategy. The research of commercial law should overcome “too much practice” which would lead to the de-
cline of law school, make the law spirit and social justice difficult to be inherited. Law school is not only “a box
that can provide legal skills” but also “a box that can provide legal art”. If commercial law were an art it should
keep some distance with the practice. If it were true the mesearch of commercial law should be more doctrine. So
the hermeneutics of commercial law would be an inevitable msult Developing hermeneutics of commercial law
would make it “more like a legal business”. It is very important for commercial law and legal knowledge to main-
tain the “independence in methodology” to form a society full of “professional cnsensus faith”, “rule beliefs”
and “ communication”.

Keywords Commercial Lav; Pratice; Interpretation; Legal Dogmatics

Jiang Daxing, Ph. D., Professor of Peking University Law School.

The Legifimacy of Risk Regulation in the Framework of WTO GONG Xiangqian °166°

WTO not only establishes the members’ right to adopt risk regulation measures, but also gives a privileged
role to science standards and procedural equirements. The judicial organs in European and USA strictly review
the science basis and legal procedures, although they properly defer to the regulation organs’ decision in face of
scientific uncertainty. In fact, the jurisprudence of WTO’ s decision-making on risk regulation is similar to the ju-
dicial review of EU an USA. It is important fo insist on giving priority to science standards in the current interna-

tional trade system. China should emphasize science principles and improve the law involved.
Keywords WTO; Risk Regulation; Science Standards; SPS
Gong Xianggian, Ph D., Associate Professor of Beijing Institute of Technology Law School
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