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The Limitations of “Contract Law’:

Responsibility under the Capital Subscription System
JIANG Da-xing
( Law School of Peking University Beijing 100871 China)

Abstract: Capital subscription system may not be the best capital system suitable for China but it is also
not a legal technique to “gain something from nothing”. The abandonment of the minimum registered capital
and the change from full registered capital contribution to practical registered capital contribution in Corporation
Law does not mean that shareholders can do anything about the registered capital and its subscription or per—
formance. “Contract law” itself can restrict shareholders’ freedom on capital contribution with the principles of
“right must be performed in good faith” and “agreement shall be kept” because improper agreement creates
liability risk. Therefore shareholders should be rational in capital contribution effectively performing the rele—
vant contract. Based on the fact that investment contract by the shareholders is some kind of organization con—
tract and “common behavior contract” and the fact that company law is some kind of group law and commer—
cial law the contract of shareholdes’ capital contribution has some special structures. As a result we find that
only regulating the behavior of shareholders in traditional contract law is not enough. The specific requirements
of commercial law and company law make the contract law “prone to civil law” has certain limitations. Invest—
ment contract and its responsibility clause are very special between company law and contract law also between
commercial law and common law. In addition in order to ensure the commitments of shareholders’ contract
the company registration authorities can also adopt the method of public disclosure of information to ensure the
commitment of contract and use credit rating to supervise the capital contribution and additionally restrain
shareholder’ s private behavior of setting and fulfilling commitments effectively from the point of public law and
private law.

Key Words: corporation; capital; shareholders; compromise; contribution of capital; performance; re—

sponsibility
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