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H E BRILANZLIAFEEEXSH - FEEAE. RELAHECGRERRA
NAAEZHARNELX S FEEBHFREZX 5 ERAMAERRERTED . 2O 5REH
HEXREBAFACXX G CHEMWZRERFANX L ABFERSTA, GHRIHAT
EHABRERANAZEENRLXSHRARLAS B A (EREVE 2 L£F 1AALTH
ZTHARAANBAE, GEE(GRZER) . BR(BEREMEN - REKZEEXFHER
MU HEAR RHBELAEARSE LA EREAAUAR, FLASZARANETHA
B HELAERBAUEYRFFR. TRANELXSFETURANAE 25 5% 1 AH &K
FHP HRXSUHREFARLRFEET X HERIRARIXSEAZTHRARRAGTN
XBERCEREIE 22 F AR,

X@|gHE AHZARAN FAEREAN FLXF HoEL EXXFH

— . Al A 32

FHZFANREE LS (duty of loyalty) , Bt R FHAER MR, EREEARE
HIER AR ER . BEZTABEEN LS. 2001 FREWEETEERIZR, —HHBEATZHEA
MEEXS, RE(GREESLXSHRAAHNE L METREABRRS . ZRALSEMARE
EHM-BREHREEAE. BR . EEFRAWURAES EZEANT LT CDURAAGFER.

» EEBIRFEEENT. ARXERARBTREFEHMERB IHITRTE HHBERR,

(1) BREKEREIFR U FREZFHRATUREABTURARAN A TARA “BL"HEERD . ES
MESFEREMPFFEZSFNEEL TR LN ZEANCABEIFEEEWIW L. ATERAE. BBX
ZEHAREWTH AUTEMEEL”. HF—FTH.ZEERFTUBLIERNEREIOB SHERRF
B RERAARAEPHRELLSHARES REELRGFEARER. FRXFRNZRAMTER T EA
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ez THCTERERI DR XFENBELFH—MERZNE, K IEH B R
LHERZGTABEMERBITARAMR. ZEAEARERERSF LXRAEN XK
(inherent risk) ,0 32 {5 X X5 GEEXEH O M EENRERE R ZIEAR B HRE, 5 I EHR
BALH BB TRUZAE AT M S 49 1E S 28y . C 6 S5 AR X, 38l SCS5 R IR 1 R A R B 1 32
FEANMA AT R WA R B8 TARKATE R, X TRk LF XMk, BEE AN
BEXFHRABHREN SRSV HRKIIEE , RAT A RN AR TE, Tk A ABERE
B SR A 85 g M H AR B, W ARIT BN 2R TAR.CTDER FHEABRARETF
XM ES HALHE ARSIV HANITKER .8 REm, ZFEAMENEE ZRFEEY
PZNGRESRBER RERNELR, BN ZFRERATRELET A b X5 RN, A s
I ZFEANMHRNS A" HE, FENESRLEFRE GRZEARARLLSES
BB . FERERANTE L XS TEREFEREAEELSNENERRE,

(1) REEW TR RERSERELFHEEFHELIT I LEHESHERLTREEXRNEEL”
THHARBLHAREEZ VX SHNEENRZ . T, AREEEFNTAGUEREIE 32 XZRA
HXERBRTE4FN —H. SRERBAEEHNLAN(ETEL I F— 2),FEM 2014 IR, KT
139, David Hayton and Charles Mitchell, Commentary and Cases on the Law of Trusts and Equitable Reme-
dies, London: Sweet & Maxwell, 2005, p.563; FIBN RV REZHAABSEHELTESERE.

[ 2 J Black Law Dictionary, West Publishing Company,1990,p.340 : 2t AR ZEANEARHEHEF)
#MEMRRY ARG ZINATFAEMEN R TARMNZENASTLUESEA. X FEHEN
S, —BEERXLEPHBELEFAFNSHEE, TS K E LB L EFRZRARGERAAW SRS,
WEREEUERANEENES . BANATFAETMENETERNZSNSTUEFAA,

{ 3 J Tamar Frankel, “Fiduciary law”, 71 California Law Review, 795 (1983).

(4) REEPFREIXF—BEFEAIXFSEEXS ERXSFEAR AL LER LFSHITH, LN
FHEABRHFBRTAEAERZEANEEXSTEZRANREREHE . XBHTHBTHHKR,
S5RFRARENELX. NXEERLE . FEXFEHLEARENL X, MEXEEL L. EXXSHH
FTHENS, W& (HBAFAE), PEARKEHBAE 2009 HF ), K 450,

{ 5 J Tamar Frankel,Supra note 3,p.807: “This Article shows that all fiduciary relations give rise to the
problem of abuse of power, that the purpose of fiduciary law should be to solve this problem, and +-----

[ 6 J Ernest J. Weinrib, “The Fiduciary Obligation”, 25 University of Toronto Law Journal, 1 (1975),

C 73] Ibid., p.11.

(8) ERFHALFAFRBHMIE EERERDY GREEATHTHRE ERE™ AAFH
HERSEZEERLES MEANRBERETZEANA. MERHEFEENAR . GRLFHEFEREAAEYA
LHAZREEAFEARENSBIENER, RN EXSRMIVMMBTEFBEZRGELS . B4E
ZEUEAE X BELNERLSABIESBRTHEERIINGERETEL EIRITHEFEEBIIR
EHBITHZIRAFTEEA LS FEUERREEFLS ARG ELXARINEETAZREFEL LS. 2
HAZETHERLSHEEENAZESERMARMLERT N, SERGRLFHREZMEY.

C9) AR(ERBVE R AHETEREANR L LG EREERMNEZEABRE L LFSERDE XS
Z—HERAMHNR., ARERBIE LA CHREERDE 8 &% 13,
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ERENGFELFFEFSHAREANASHFRELTESFHRES . E¥AFRLAS
ZRENERUER—-F4EEHTRL.ERAFAGEUAFTM =N ALK, FHRLAAAHZT
UL ERFLS , RE(REIEARRSESFHITRIERIEIE 27 K%E 6 KHME . “FEH
Fl—-AREENARERTHEE TR—-FA”, ZAFENEER —ZEAEERNARFE
W= 1 /] — R R EE R LR EA VS FREMERETR -, %52, 80%
BRE W, 7E %1 B _EARHEA FIBETT LU B W7 b 43 At AT LU S 60 7 s B 5, S48 AR
AWEREE AR EME LA, SHAZERANIATHEEEUF T AHEZSFNEL .
FH, EEFA RN ASERY R 3R — 2 25 B, 2% A 68 F o i X w4
A, BEEEFERELEXR NP RZRANZE LS, AWk, 3 F /-4
7 ERERIEAN NERFR R, 278 5 F) 35 07 a0 o] 2 B S5 R AR AR

2005 FRE(AFEIMNELEXFSHEE TERGU, AT AR E RS THHERBAE,
AT LrAEBEZTERAE AE THELEAZARREEARKELXFS SR L AFANEE
HE. BREEGHIFPEEAZHERAF EEENRRREER L AENOAERA
FEEZHAR LS. RE(AREE 18 XAEEF REATHEARNZE LT, HPE
S HME “KRAEBRACRERFARERE AARSEMNANACHEMAERR TAFANH
WHle, BERERNMALESHERAARENLE”. NTERSEENS B ZHRA,
AFABRER A SEEZBE"NoBCRHEL, (DREGREH T . EH . SREREYTH
ZHRASZEZEREHEABHNZEADE X ZFEAMEEERRE R MH K, ETRBEZA
NERREREREBEZEAFAREFEMZMERLS O RE  ZRE B EERRTHZ
BAEH, XEAFATEESRANGHHEL REREXAPTESEESE"NALK. E
RABELEMATANARAXR. GRT T/ ZHRENNERE N N AE OB H
TE  UEREAEEEDINEREGN, ZBRUBNATEIERER. (3]

A REEFERENEERINALAK, TUEIHBEEBRELAR RS, FH LRI
AERSAREHESH EFEEBES AR, HE,ARWAMIASL, TUABHX oEHMNE
S5afAME, ATRANESERTUZERKRRBEG M EEM A SRR EEARE,
KWL L ERBETREAN FEAZEARBERM® B, o, A FEXNBE
XEAMERAERHMESEELBHRTMIT A, MW IE ML — T FISE rrfTh, (DXE
g w A BAL U (o] 8 5 B 5K 55 T A 4 32 B B, C5 4% e i 15 SO I 82 A

#E Fr 248 (By replacing traditional fiduciary rules with the concept now known as the fairness

{23 See Adolf A. Berle, Jr. and Gardiner C. Means, The Modern Corporation and Private Property »
New York: Macmillan, 1932, pp. 69—70.

C3) See Robert H. Sitkoff, “An Agency Cost Theory of Trust Law”, 89 Cornell Law Review, 621
(2003—2004),

C4) B, ATHE (4, BT 440— 442,

(5) ALL Principles of Corporate Governance: Analysis and Recommendations Introductory Note,
1994, p.200
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test), COMEFEZH A HME L L4 (Hiduciary duty) —fREH A B EENE XL FETHE, 7]
EXXEERNLNBMEEREMELRR, A7 —EE FRZEA-ZBAMERBAKEFE X
KR YROABIXXF ., HE ARZBEAFAAAMEFANGEXLSES. EEAA NGRS
AFIWEIBWE,FRZRAEEEZERGERM ™0, BT 32235 A H 25 23 8 508 XK
B, A 7 M55 B — AR — 8 I RO, 2 A 9 B AR JE SR B B = Bl R, R, B M5 X 55
HRER S TR, MABARIXFIRENZFEAZAATELEETH.

ARMEHZFEABT LSRR, BE SR RE(EEREIS 25 FH 1 R AREA
B RFIZSATE” AEN 858 55 0 — M 4 20 1 38 b SC5 9 A — i R XL AR (0 3F 5  BR A JL S8 S
F—MEFTTHRNXFHMBEHRULERZ LS WERBR. B TEENRE(GH
POE 25 £ 1 MRE N B G KB RIE IR, Xf HAAE R EBEERRMBER S
FENTHET, B RFFXWHRGINENRE, HILHE 25 £8 1 KON BELHESR
ENEEXEH—MFFXAFEEEL,

TR S A P 25 B R P2

BEHMBRETARL AL NEZRIE, RERS B ERIELL T UER S8, 722 6 5%
EMFPBEFERHLLLFEZRR BALALE, WEABREY LS BESEEILRMUBENFH
M2, Z N B2 LA 25 vh R LN (no-conflict rule) 5%k 1F Fl 25 BU 18 $8 W (no-profit rule) 14
M. (87 EEBBEMMARTEEAME, OOHA 19 HE, BB TELEAA.HEELEIK
RERRE . BETERIVAEEREMNFREERE., —MIANEFZE (Cardozo) 5B # Mein-
hard v. Salmon — K HI P QO “Hp”—HEHFRETL. KEAR—NRENELES,
BER—FREBLCIHELHEEEE 208N L HHENIME 2BAZ - RFHRAEE
ZENUACHE X Rt SR L —EAHE, IFRFEANEEFFHER LK
B, B A B AR 40 52 (undivided loyalty) ” 8 E 5 HmiE L. BRE ., WFEE
XEMBENE LESIRABRAAHRBER. EZED,. ERESXFHEEERANFHLIHR

(63 Lawrence E. Mitchell, “Fairness and Trust in Corporate Law”, 43 Duke Law Journal ,425(1993 —
1994).

L7) Robert H. Sitkoff, “The Role Fiduciary Law and Trust in the twenty—first Century: A conference
inspired by the work of Tamar Frankel: Panel 1I: An Interdisciplinary View of Fiduciary Law: the Economic
structure of Fiduciary Law”, 91 Boston University Law Review, 1039 (2011).

(81 See J.E. Penner, The Law of Trusts, Oxford University Press, 2012, p.406.

(9] Ames HBESHEREHFAHMF LFET 200 MHBLHFH 8 U L REEMAG. E£F%
LR, UIEE A B R LB #HITHEIT. See James Barr Ames, A Selection of Cases on the Law of
Trusts» The New York Public Library, 1882.

(10) Meinhard v. Salmon, 249 N.Y. 458(1928).
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BEBEABENLRSEAMSGS THOMEKTSF", (U

BEFZRERNETREE LZHRALBEERESTRMARN, O3 & F %A
N ZEAEA-—FEERF . EZRANEZESRLOMNAHE ABURMAY BN ZRE
.0 MRAFZEAEZZHM,. TRESEENERV =M AETNESFTEY = AXTNE
K=, FE. BN ARBERMERR . BERRMSFESZE, 19 B USRI ZIT
AMEREREU=HEPAN . ABELRBEERMPFAZHRANLE  ZRAREEMEZITENET
BRAFSHPR ETFEREAAFZEAFEIMEL. 5 AZENSF HZEARNEIRK
BEEF 2B HEEF 2, AR REZRANMAIREF RS, (160 7F 1856 F R AWM —RERE
ZHEMHEEZEARSOERGD ERARFEEZRAFTKBOREN AFEILEHAE. 17
LR A 1k ) 25 BRAS HLI 9 HETE

ERYPIEEFLLEY . BEZ LR B EHFFE (trust for sale) . (18 7£ Welpdale v. Cook-
son B U9 HTHEEZRANGRS . ZEALUBBEOENNEL TLHBET.ZHEABCL
EEMFRBEEHRM =4 . PER S K 'E (Lord Hardwicke) tA Jh B {8 1% 35 3E
AEEBIEZELHNBES TEMANERE ZXGBABEREL. ZH,.Z2IEAXRZHHR
MG, BY,. BRZGHEILERENEGREBENEHE L, AN~ ARBEREZF5ZHF R
ENAACGRED,RZ SR B, BRI X FE L, 20 & £k 36 5 103 51 5 4%
FUANNBNEBRR G ZHAEGTERLAFSNBRTZFEARELR BB TH L, WK
FERERAFEMNS, OO FNENSEHRAL TERI S WIEHEME; CORK LA R 1EF)

(11) Ibid.,p.475. Kelli A. Alces, The Fiduciary Gap, 40 Journal of Corporation Law, 351 (2014 —
2015).

(12 Sutton v. Jones, 15 Ves .584 ,33 Eng. Rep. 875 (1809).

(13) Francis Williams Sunders, An Essay on the Nature and Laws of Uses and Trusts: Including a
Treaties on Conveyances at Common Law, and those deriving their effect from the Statute of uses, London:
Bell— Yard Temple—Bar,1791,p.256,

(14) Robinson v. Pett, 3 P.Wms. 249 (1734); 24 Eng. Rep. 1049 (1734).

(150 New v.Jone,Eng.Rep.1562(1833).

(163 J. G. Riddall, The Law of Trusts. Butter worths, 1992, p.328.

(173 Sugden v. Crosland, 3 Smale and Giffard 192; 65 Eng. Rep. 620 (1856).

as FENHERE. EEFRSABACHUTEBRAZRAN AZEATHE BAFHEEMES (F)
AXZZEN M ERRBEBAGS ANFERU=HE OBEIE,

(19) Welpdale v. Cookson, 1 Vesey Saenior 9; 27 Eng. Rep. 856 (1747).

{20) Thomas Lewin ,James Henry Flint, Practical Treatise on the Law of Trusts and Trustees . Black-
stone publishing company ,1888, pp.659—660.

(21) Whichcote v. Lawrence .3 Vesey Junior 740; 30 Eng. Rep.1248 (1798).

(22) Ex parte Lancy. 6 Vesey Junior 625; 31 Eng.Rep.1228 (1801).
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2% whze, (23)

B T v B A R L 3E B 1 40 0 BE P 28 1k R 28 BUAS MU 5 ) 2% rh e B 22 16 B % &R
AT, BT E A XA G A R B R AR B AT T R BB E S R R
R, 28 1k F 25 BB AN 525 0k B AR5 M R4 FF iR R RY,

#£ Whichcote v. Lawrence R COd , BRA RN THEERS B L HELRESIZIEA,
SZHEANTERT WERRESHTATFHE. THUEARZHEAZ— ZZHEARLZZ L
KRBT HZE., PHHAKEE (Lord Rosslyn) AR 2B IFBERZZITHIHNEEG ARE KR
LEARMI I EHTYRLHR REENERET A THANHSEREEZARENE
SIERA, H, A ZHARBMAGRU=HREAR . BRI LFHER. BIkL
EEH—SERTHERTHZAN, ANARZEAUNAR—- N HSENHAN, 5ZRHAREHE
MBZELTERNRG . URBEERBAEMERHZMNNRGEZSERARET , BRANE
PEEXHENEE. BN, ZRABREHREBHR BEARSEHIENTENE, 52, ZHEA
R ERZG MM AKBFE B,

B, RRKPAKEE (Lord Eldon) BET BRI H MM LFUZFEARKM N ES, & Ex
parte Lancy R/ C50ef = FH A (2602 — 35 3K P BUS T 4 BB 7= I 7= B9 38 2 + b, [RI A
MBE PR (3 M)A WME T A BELHE R (dividends) , i Z B TFARZT BT RN . EERBTFZ
EASZHEANLETHN . BIRTHHARBHE X T ZHRAEBRIZIXATR—BRAE, 5 A8
ZEACHHE, XREEFEMOAN, EETEPHARREENURA. BREKEEAIZEA
REBEAEMEXRRPREBER AREZHEARTLHRIREFE, ZRABREERERERERE
BRHEZTAINTKESTEME., ENRF, BRAERET EZHABRA KSR S, FEFRAHIEH
SZRARBHREAZE, WA 100 MM, HP 9N RREEEHN, REZ . EREAEERA
THRAHG IR, FEH RN RNEE, RERA LRARTH WL, AR GEIME
PR —FRARBR2E B D2k 1 i 25 BUAE HLIN A BT IX 5.

UERREH, AR GHAMERAVBZHEARESTHEBHNEEAKSERANMNEEE
AR BARERZ BRSNS NBEEF 35 v =47 A W 4™ 4 25 1k, 335 KO 26
ZHRAFTRBARBREAFETU>™. AMBEHNAHAGEREF RPN BESELREZ, &
R, (28 YA ST BB VR R AR R AL, 38 R — A B R R 55— S B

(23) Compbell v. Walker, 5 Ves, 678 ;Jairus Ware Perry,A Treatise on the Law of Trusts and Trus-
tees, Little Brown in Boston, 1889 , pp.245— 246; Austin W. Scott, “The Trustee’s Duty of Loyalty”,49
Harvard Law Review ,521 (1935—1936).

(24) Whichcote v. Lawrence, 3 Vesey Junior 740; 30 Eng. Rep.1248 (1798).

(253 Supra note 30.

(26) EREEF.HEFEEAGWABRFZFRANZIEA,

(27) Earl R. Hoover, “Basic Principle underlying Duty of Loyalty”, 5 Cleveland —Marshall Law Re-
view, 8 (1956).

(28) ].E. Penner, Supra note 16, p.120.
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DIHBEER—BENR., 99 £ Bray v. Ford £ B30, #{ 8K /R K ¥ E (Lord Herschel) 8
BT B T W & (a trustee is not entitled to make a profit and that he cannot put himself in a
position where his interest and duty conflict) , #£ 20 tt 4235 & &9 3145 o , 280 {25 1k 1) 25
BUBHLIN B #I B R A =4, 31 #E Regal (Hastings) Ltd. v. Gulliver &4 (32 Boardman v.
Phipps R4 (333, % [ Bk Bt i 8] T4 25 1 F 25 v 22 5 25 10 ) 25 BUAS 16 9 B9 A A 6] 84 41 &
ff. XBH MM ZEEEEEBNBE . BARHFAR, 849

ZRAFBA S, A LA S BUSRN K MAER D BRI RM, 35 1L F 25 BUS AN /E R —
MRS HER U BB Z R ARBERENIE Y, COZ% FFIBRUEBEZHAREBR
L, BEALARELGREMAE . AXZEEE 3,25 LR 25 BB R 28 1E 25 rh Ry
R MEARIEAMZFRE ARBREZEFLNAAFERSHR  BIULAEFREATEL
BT EIEFBREMIE, COFFHRANEATFRZEAULE SHTRITEREN, B ILF
HREBHMNE-TERAPEANELEH. XBHIRAZESHIETREMFENERET
— /%4 2 K (the classification can be used to provide a conceptual home for two hitherto
rootless forms of words), 77 #F 2, B 1L F 25 rh 38 7] 2 (5 A AT AL 78, 25 1E ) 38 78
) &2 2 g R R

EEYGA T HAEETLHOEE, FRHMFScot) I“BEL X F"HEEAFEFRBERD
BIERRBERN SR LA REANBESE B BEAABRRAN RATEZRANF
BITE,BEXSENEERERARBLUBY. BYFNELNE, AEEFZL IR SRR
NS5 RS REBRANZERXLR, MERETILIEXFHAKNE.

=\ XHEFEZFERANTAAT AR H

(—) B AFERT LT AR

£ Keech v. Sandford #F B85, ZH AN TR AW A EEN L wHETR. A
EHBAEZREANRBREATMELER , EXHEEL T, RIEALUDSAE XBEB TERER
W=e TN, ERHARZHRAER THEIZEAN LS, Z L H TR EHE

(291 A.J. McCLEAN, “Theoretical Basis of the Trustee’s Duty of Loyalty”, 7 Alberta Law Review,
218 (1969).

€303 [[1896] AC 44 House of Lords.

(31) Supra note 32 , p. 223

(323 [1967] 2 AC 134.

(333 [1967] 2 AC 46.

(34) Supra note 32, p. 227. (RELK—K/NE)

(35) Supra note 32, p.221.

(36] Supra note 16, p.120.

£37) Ernest ]J. Weinrib , Supra note 6, p.16.

[38) 25 Eng. Rep. 223 (1726).
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HZEXUF ATZHEANFZRAE BHZV™., EREETZRAUNS AL LBENH
ENANHBTZ AN IEZHEENERFEEU> EATERERZERE. AT E
P B FRITAFTRZ L X5METE.

HFELBEL" RN B, RERA L3X A EHAFZ In Re Thomson B9 £ (FHEE
W 170 %ER p PREM . ZRFHRBACEWNERERESI M LS . ZILEHMAEILDA
YERB BT A BB e — B AR N R IR AT AN W RS B E W, ML E,
INAHHEREN, THELENE L, TERTRLN ZIL. BT RAERN FZEHEEIRE
WOREIB.RBIITAZ-ALEINLGUEBECHAFHETHE . ERACHFHELE T
LS. AEBBAETAIPAFLNEE, HBEBRTAESHN ANZEE . E8FAH
HEBHMHEENEBAFETR AR TERUS KHENERS T HMABRBHITA. BEH0E
BREFRNEHHEARE  AFEANAREFAZN S ARTERT XF., ERALR AR
AARBEFRHHEERHLF, AR ABR T XE MABEFARA.

F£ Scott v. Ray 1403 {4 , 25 FHMAX F— 5 A ZH AL HPILMRRANTH
27 G FAE LA RN, HRRAEARZFEAN MEGFALBR T —E&HHN
EELER,REAUFEAREETEEZEANGZHRAN AP HEAL, B 5 H AR U 1
BRAL L Bl 4T £

A LA & 81 6 RT3 I B A D R X SRk AT R E ™ 48 B9 AL, Keech v. Sandford £
P UOR ZRRAANZEAEFEIEEU O+ HHEENBEERHEAARNZE ANRBEEA
HAEFER . EHBEETZHRANECEETZHEN . EERE . ZRACEREAZHEAE
FHENNYS . ZRAOXSFESZEANFBZRANEN HERIAAZHEATZRLE %
R BMRRRHAGRY™., A¥EFEEANE AL LM SZBUS AN R, “DFHEN
BHEEIWREBIEFIE W REAN M RE, ZREE R, BHREZTAG XX SR H A
2%, U3 il J5 3k A5 RS I B & B, R AR 4k Keech v. Sandford B4, 73 & 3E L L4
BESBROHAT AR TEEN BRSO IEA TR &R E, (4

(Z)XEEX A —BEFTAHRHTLITH

EREERIFE ITOFELXNSH I E I XEABELILFH—BEZRETZREAR
N T 23 A F25 (a duty to administer the trust solely in the interest of the beneficiaries) &

BERM&.E2IMETHLEREASZREAZEZ S, SEERFERMERR, A HRA

£39) In Re Thomson. [1930]1 Ch.23.

(40) Scott v. Ray, 18 Pick.360 Mass(1836).

(41) Supra note 46.

{42) John Mowbray and Lynton Tucker [et al.], Lewin on Trust ,London : Sweet & Maxwell , 2008,p.
578.

(43) Rebecca lee, “Rethinking the Content of the Fiduciary Obligation” , Conveyancer and Property
Lawyer + No. 3, 236(2009).

(441 Austin W, Scott,Abridgement of the Law of Trusts, Little Brown in Boston, (1960), § 170.23.
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B L F 25 s AN AN (E A BUS N, BIT0KE 1L RN R A TZEANAMBTE LR
—ERMENE AEREER] . IHWEREASTREF(Scot) g X IR RABR“AAT Z4E
AR BTE AU HWEARNER.FREER] IMEFIETEENE., FREEMHA
BTRHRR R B (50 X E B R A HLR S E RS AT O AR 5 B P O vk B i, (480
ERZWXFHNEGREERN BN A EEBW LAY = FHRZRANABLHITR”
U7, M1 55225 AR Z Ik (competition with beneficiary) 178”7, IZEWITAHSBREZBITHN
—BERBEES 1 RZT,

EREERNEGHREERITMEM L MR I 2R "B EARZET N HEZR
ANEZBAFBHMEHITAH”. BE. B 1 X—-BREZXTEBEHNESFREER I MELE
BFEE, FEEENE . GREERNOERLITAERE | KBTS —BREFTHHNE.
KELTAHE ARG T HAFERRRI, % TH 2 XM ARZHIT IR R F LA
i, FRLFELITHERREZRAUNASHERAHITHZS  —E 55225 AR 2548
MR, FEATLAEANMIEEXXAR. XUTFREFREEERHAKELLFENS 1K
“HATZBAMRZITE HITRAERNRERE.

(Z)EBX-PAXHAEZRHANZTLELNE

AAGEREIE 2006 FHIT T 2HEHEBR. EHET . REEEAETELNS . ZELX
BRZGHME, Y KEBREELXF, F, A EEEABREE T AL S, U
—MRA, BRATERER RS SR — MMM F 30 &) B 1EF 25 w28 (58 31 4%
HEETWGE 31 F)=AFKCAEM.

HAGEREE 31 FAEWHZ RGN BENERX FEEZHEASZ 5 AR R
R, OO F 302 FHRTEZRANZLEETH. BRUEREEERES, 5% 31 &
BIF) 22 W SRAT R IR A A A S BUS N R LR A TR T 215 L F 2R BUE 1T R 7
U ERUV OIS E A MR BTN GERAT R, B IER 35 BART R M EH &5

(453 Austin W, Scott,“The Fiduciary Principle”, 37 California Law Review ,539 (1949).

(461 Earl R. Hoover, “Basic Principle underlying Duty of Loyalty”, 5 Cleveland — Marshall Law Re-
view » 7 (1956).

(47) Restatement of the Law, Second, Trusts $ 170 , Comment K .

(481 Restatement of the Law, Second, Trusts § 170 , Comment P .

(49) HAHUEIREYE 22 FAEH ERIENBERY - EDEA Y™  ABBBETRYM ™ L MsF .

(50) HA(ERZOBN XL I RARXSTH - FEU~ARIEFTU> . XEEBEU=EREIEE
W= 2 RRA—-ZRANREERV=ZHNZSTH HETZEARBTHMEEROEE, 5/
BRERELEIRRATHERUFSEE=AZSG . NERE=ZAHRBAMIT R (EMUT T RERE
M EARRBREARAEXRRZANEZHAZABHR G HETH ERAUHRENTZREANCANRSER
BB =HITIRHAT . LN BRAUBAEUANEZAREGF A THCHBSEFRUFRENR
REFTA XMERZEANATBHNEMNEAARE . FEAVAEXFA@EB ILOEBRA G M. BES
1251,
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TERMEL, SURAZIMBERBITNBEEENEELFH—MITAMELR, MEKL R
WA AL ZREME R B WL AFEREELFH T HER, WHRESL
LM RBARE EENFEER RN YME"HHABB N EE, BRFIEMEBEBRAEERRF
L ER(FEIE 30 AW —BAETFEE THELEMERBHNE, RAEERLRMA
S

ENELRPEZED  WEZEAS L XFHES MAEEY RZE LT RESNE, 3
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Abstract: Trustee’s duty to avoid competition constitutes an important part of the duty of loyalty, on
which there is no clear provision in our Trust Act. However such a duty of the trustee is strongly suppor-
ted among scholars. Unfortunately, its theoretical basis is not fully discussed. Directors of a corporation
and trustees in a trust are both fiduciaries, but the difference of their structures leads to a different treat-
ment in some situations, We cannot simply apply directors’ duty to avoid competition to the trustees just
because the Trust Act lacks the provision on the duty to avoid competition. Trust Act Article 25, Para-
graph 1 provides that “the trustee must act for the best interests of the beneficiaries ”. To the extent that
it refers to the general principle of fiducial duty, it is similar to the Restatement of Trust and the Japa-
nese Trust law. The original idea behind the article is the no-conflict rule and no-profit rule. The former
refers to how the fiduciary should act in a situation where interests are conflicting while the later relates
to the remedial aspect of the violation of the duty. Trustee’s duty not to compete can be derived from Ar-
ticle 25, paragraph 1 which provides the general principle of fiduciary duty. The act of the trustee compe-
ting with the trust property or the beneficiary is an act which exceeds the authority of the trustee and

therefore can be solved by applying Article 22 of the Trust Act.

Key Words: No-conflict Rule; No-profit Rule ; Duty to Avoid Competition; Corporate Opportunity ;
Fiduciary Duty
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